SUBSTITUTE FOR
HOUSE BILL NO. 5815

A bill to amend 1994 PA 451, entitled

"Natural resources and environmental protection act,"

by amending sections 11526, 11526a, 11527, 11528, 11531, 11532,
11533, 11539, 11540, 11541, 11546, 11549, 11550, and 11553 (MCL
324.11526, 324.11526a, 324.11527, 324.11528, 324.11531, 324.11532,
324.11533, 324.11539, 324.11540, 324.11541, 324.11546, 324.11549,
324.11550, and 324.11553), section 11526 as amended by 2004 PA 43,
section 11526a as added by 2004 PA 40, sections 11528, 11539, and
11550 as amended by 2018 PA 640, section 11533 as amended by 2004
PA 44, section 11541 as amended by 1996 PA 358, section 11546 as
amended by 2006 PA 56, section 11549 as amended by 2006 PA 58, and
section 11553 as added by 2014 PA 178, and by designating sections
11526 to 11533 as subpart 5, sections 11539 to 11541 as subpart 6,
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sections 11546 to 11549 as subpart 7, section 11550 as subpart 8§,
and section 11553 as subpart 9 of part 115; and to repeal acts and
parts of acts.
THE PEOPLE OF THE STATE OF MICHIGAN ENACT:
SUBPART 5 MISCELLANEOUS

Sec. 11526. (1) The department, a local health officer, or a
law enforcement officer of competent jurisdiction may inspect a
solid waste transporting unit that is being used to transport solid
waste along a public road to determine if the solid waste
transporting unit is designed, maintained, and operated in a manner
to prevent littering or to determine if the owner or operator of

the solid waste transporting unit is performing in compliance with
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his—part 115.
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(2) Fa—eorder—+to-To protect the public health, safety, amd—or

welfare, amd—or the environment of this state, from items and
substances being illegally disposed of in landfills in this state,

the department, in conjunction with the department of state police,

Tt

shall odmintster—+thispar

so—as—te—do all of the following:

(a) Ensure that alidt—d3s a+—areas—are—each materials

§ol
0]

management facility is in full compliance with £his—part aprd—the
Futes—premtgated—wnader +thispart-115.

(b) Provide for the inspection of each licensed solid waste
disposal area for compliance with £his—part—and—the—rutes
promutgated—under—this—part 115 at least 4 times per year.

(c) Provide for the annual inspection for compliance with part

115 of each materials utilization facility that is approved under a
general permit or registered under part 115.
(d) 4+e)r—FEnsure that all persons disposing of solid waste are

doing so in compliance with £his—part—and—the rulespromulaated
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wader—thispart 115.

(3) The department and the department of state police may
conduct regular—random inspections of waste being transported fer
eHse

this state.
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isposat—areas—to a materials management facility in

Inspections under this subsection may be conducted
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during transportation or at dispesal—are=

tinatieon-the materials management facility.
(4) An inspection described in this section may also be
conducted upon receipt of a complaint or as the department

determines to be necessary to ensure compliance with part 115.

Sec. 11526a. (1) Beginning Octeober 17—2004—3n-order—*o
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comptiance—with—stateTtaw,—the—The owner or operator of a landfill
shall not accept for disposal in this state solid waste, including,

but not limited to, municipal solid waste incinerator ash, that was
generated outside of this state unless 1 or more of the following
are met:

(a) The solid waste is composed of a uniform type of item,
material,

or substance, other than municipal solid waste

incinerator ash, that meets the requirements for disposal in a

landfill under #£his—part and—therules promulgated—under +this
part=115.

(b) The solid waste was received through a materiatl—recovery

N b o
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rstatien—erother—facility that has documented

that it has removed from the solid waste being delivered to the
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landfill those items that are prohibited from disposal in a
landfill.

(c) The country, state, province, or local jurisdiction in
which the solid waste was generated is approved by the department
for inclusion on the list compiled by the department under section

11526b.

(2) Notwithstanding seetien—31538—e¥—any other provision of
fhis—part 115, if there is sufficient disposal capacity for a
eounty's—planning area's disposal needs in or within 4+56—130 miles

of the eeuntyr—atleofthe followingappls
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+e}—The—planning area, the department is not required to issue
a construction permit for a new landfill or municipal solid waste
incinerator in the eeurnty-planning area.

Sec. 11527. (1) A solid waste hauler transporting solid waste
over a public road in this state shall deliwver—do both of the
following:

(a) Deliver all solid waste to a disposal area licensed under
part 115 or a solid waste processing and transfer facility licensed

or registered or for which a notification has been submitted under

this—part and—shatt—use—115.

(b) Use only a vehicle or container that does not contribute

to littering and that conforms to the—rulespromulgated—by—Ethe
department-part 115.

(2) A solid waste hauler whe—vielates—thispart—-er—a—rule
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promutgated—under—+thispart—eor—who—that is responsible for a
vehicle that has i+m—part—contributed to a violation of #£his

Ho)
@D
m
ar

ISEEN 2N
©

1o ot +
7 =) o OO =T =3

N
@D
0}

PN
A Cr LJCJ.L(_/L_L

J

the violation.

(3) A solid waste hauler operating within a county with a
materials management plan prepared by the department shall provide
recycling services that meet the requirements of the benchmark
recycling standard for single-family residences for which it
provides solid waste hauling services within that county.

Sec. 11528. (1)
garbage—food waste,

moisture laden materials not specifically covered by part 121 shall

A solid waste transporting unit used for
industrial or domestic sludges, or other
be watertight and constructed, maintained, and operated to prevent
littering. Solid waste transporting units used for hauling other

solid waste shall be designed and operated to prevent littering or

any other nuisance.
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(2) +33—The department, a local health officer, or a law

enforcement officer may order a solid waste transporting unit out

of service if the unit does not comply with the requirements of

P + 1 I P U, IDS PR [P |
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&F er—thi+s—part 115. Continued
use of a solid waste transporting unit ordered out of service is a
violation of this part.

Sec. 11531. (1) A municipality or county shall asswre—ensure
that all solid waste is removed from the site of generation

frequently enough to protect the public health, and is delivered to
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liecenseddispesal—areasy—a materials management facility that meets

the requirements of section 11508(1) (a), except waste that is
permitted by state law or rules promulgated by the department to be
disposed of at the site of generation.

(2) An ordinance ernaected—adopted before February 8, 1988 by a
county or municipality incidental to the financing of a publicly
owned disposal area or areas under construction that directs that
all or part of the solid waste generated in that county or
municipality be directed to the disposal area or areas 1is an
acceptable means of compliance with subsection (1), notwithstanding

that the ordinance, in the case of a county, has not been approved

by the governor. This subsection appties—enty—teo—-ordinances—adeopted

Asz £ EEESE R T v e 3 17 I £ Talyiyo o
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8+—31988+—and—does not validate or invalidate an ordinance adopted

on or after February 8, 1988 as an acceptable means of compliance
with subsection (1).

Sec. 11532. (1) Except as provided in subsection 23-+—(2), a
municipality may impose an impact fee of not more than 36—30 cents
per evbie—yard—ton on solid waste, including municipal solid waste
incinerator ash, that is disposed of in a landfill located within
the municipality that is utilized by the public and utilized to
dispose of solid waste collected from 2 or more persons. However,

if the landfill is located within a village, the impact fee

provided—feor—in—this—subseetion—shall be imposed only by the
township i+m—pursuant to an agreement with the village. FThe—An
impact fee shall be assessed uniformly on all wastes accepted for

disposal.
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(2) 3—A municipality may enter into an agreement with the

owner or operator of a landfill to establish a higher impact fee
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than those provided for in sub Y—ana—2r-subsection (1).

)]
P

(3) +4—The impact fees imposed under this section shall be
collected by the owner or operator of a landfill and shall be paid
to the municipality quarterly by the thirtieth day after the end of
each calendar quarter. However, the impact fees allowed to be
assessed to each landfill under this section shall be reduced by
any amount of revenue paid to or available to the municipality from
the landfill under the terms of any preexisting agreements,
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—COR s—special use permit
conditions, court settlement agreement conditions, and trusts.

(4) +59—Unless a trust fund is established by a municipality
pursuant to subsection +6++—(5), the revenue collected by a
municipality uwrder—subseetions—{1)—and—{2r—pursuant to subsection
(1) shall be deposited in its general fund. £e—be—Subject to
subsection (8), the revenue shall be used for any purpose that

promotes the public health, safety, or welfare of the citizens of

the municipality. Hewewver;—revenuvecollecetedpursuant—+teo—+this
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(5) +6)—Fhe—A municipality may establish a trust fund to

receive revenue collected pursuant to this section. The trust fund
shall be administered by a board of trustees. The board of trustees
shall consist of the following members:

(a) The chief elected official of the municipality. ereating

+1 TR
Y 1=

b fian
CIT | ey wy T T .

(b) An—dndividual—from—A resident of the municipality

appointed by the governing beard—body of the municipality.

(c) An individual approved by the owners or operators of the
landfills within the municipality and appointed by the governing
board-body of the municipality.

(6) +H—Individuals appointed to serve on the board of
trustees under subsection 61— (5) (b) and (c) shall serve for
terms of 2 years.

(7) +8)>—Meney—Subject to subsection (8), money in £he—a trust
fund under subsection (5) may be expended, pursuant to a majority
vote of the board of trustees, for any purpose that promotes the

public health, safety, or welfare of the citizens of the

municipality. Hewever;—revenu
(8) Revenue collected pursuant to this section shall not be
used to bring or support a lawsuit or other legal action against anm

a landfill owner or operator ef—a—dandfill—whe—that is collecting

an impact fee purswvant—+te—under subsection 43— (3) unless the owner
or operator of the landfill has instituted a lawsuit or other legal

action against the municipality.
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seolid—wastemanagement—ptan-The department may promulgate rules to

implement this part. The rules may include, but are not limited to,

standards for any of the following:

0o Jd o 0 x W N R

[
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14
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22
23
24
25
26
27
28
29

(a)
(b)
(c)
(d)
(e)
(£)
(9)
(h)
(1)
(3)
(k)
(h

(m)
(n)

Hydrogeologic investigations.
Monitoring.

Liner materials.

Leachate collection and treatment, if applicable.

Groundwater separation distances.
Environmental assessments.

Gas control.

Soil erosion.

Sedimentation control.

Groundwater and surface water quality.

Noise.

Air pollution odors.

The use of floodplains and wetlands.

Solid waste transporting units.

(o) Grants.
(p) Materials management planning.
(gq) Closure and postclosure.
SUBPART 6 INCINERATORS AND OPEN BURNING
Sec. 11539. (1) Fhre—direector shall not—approve o plarn—updat
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authorize open burning of yard waste or leaves by an ordinance that
is prohibited under part 55 or rules promulgated under part 55.

(3) A person shall not conduct open burning of household waste
that contains plastic, rubber, foam, chemically treated wood,
textiles, electronics, chemicals, or hazardous materials.

(4) Subpart 7 does not apply to an individual who violates
subsection (3) by open burning of waste from that individual's
household. The individual is responsible for a state civil
infraction and is subject to the following:

(a) For a first offense within a 3-year period, a warning by
the judge or magistrate.

(b) For a second offense within a 3-year period, a civil fine
of not more than $75.00.

(c) For a third offense within a 3-year period, a civil fine
of not more than $150.00.

(d) For a fourth or subsequent offense within a 3-year period,
a civil fine of not more than $300.00.

(5) Notwithstanding section 5512, the department shall not
promulgate or enforce a rule that extends the prohibition under
subsection (3) to materials not listed in subsection (3).

(6) Part 115, part 55, or rules promulgated under part 55 do
not prohibit a person from conducting open burning of wooden fruit
or vegetable storage bins constructed from untreated lumber if all
of the following requirements are met:

(a) The burning is conducted for disease or pest control.

(b) The burning is not conducted at any of the following
locations:

(i) Within a priority I area as listed in table 33 or a

priority II area as listed in table 34 of R 336.1331 of the

Since 1941
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Michigan Administrative Code.

(ii) In a city or village.

(i) Within 1,400 feet outside the boundary of a city or
village.

(7) Subsections (5) and (6) do not authorize open burning that
is prohibited by a local ordinance.

(8) A congressionally chartered patriotic organization that
disposes of an unserviceable flag of the United States by burning
that flag is not subject to regulation or sanction for violating

state law or local ordinance pertaining to open burning.

Sec. 11540. (1) Ne=——tater +than September 11+—1970—+h
derartmeant a1l caalam s 4 + 1 Teertialatape rarlaa Ll s oo
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owner or operator of an incinerator may, but is not required to,
comply with the disposal area construction permit and operating
license requirements of subpart 2 if both of the following
conditions are met:

(a) Solid waste to be incinerated is managed in a properly
enclosed area in a manner that prevents fugitive dust, litter,
leachate generation, precipitation runoff, or any release of solid
waste to the air, soil, surface water, or groundwater.

(b) The incinerator has a permit issued under part 55.
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(2) An incinerator that does not comply with the construction
permit and operating license requirements of subpart 2 as
authorized by subsection (1) is subject to the planning provisions
of part 115 and must be included in the county materials management

plan for the county in which the incinerator is located.

Sec 11541 1 Th ISE S anl 2 A oo ot manm Mt ] Sy a1 ]
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ities-Within 9 months after the completion of construction of
a municipal solid waste incinerator, the owner or operator shall
submit a plan to the department for a program that, to the extent
practicable, reduces the incineration of noncombustible materials
and dangerous combustible materials and their hazardous by-products
at the incinerator. Within 30 days after receiving the plan, the
department shall approve or disapprove the plan and notify the
owner or operator in writing. In reviewing the plan, the department
shall consider the current materials management plan for the
planning area where the incinerator is located and available
markets, disposal alternatives, and collection practices for the
the notice

managed materials. If the department disapproves a plan,

shall specify the reasons for disapproval. If the department

disapproves the plan, the owner or operator shall within 30 days
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after receipt of the department's disapproval submit a revised plan
that addresses all of the reasons for disapproval specified by the
department. The department shall approve or disapprove the revised
plan within 30 days after receiving the revised plan and notify the
owner or operator in writing. If the department disapproves the
revised plan, the notice shall specify the reasons for disapproval.
If the department disapproves the revised plan, the department may
continue with the approval process under this subsection or take
appropriate enforcement action.

(2) Not later than 6 months after the approval of the plan by
the department under subsection (1), the owner or operator shall
implement the plan in compliance with the implementation schedule
set forth in the plan. The operation of a municipal solid waste
incinerator without an approved plan under this section subjects
the owner or operator, or both, to the sanctions provided by this
part.

SUBPART 7 ENFORCEMENT

Sec. 11546. (1) The department or a local health officer may
request that the attorney general bring an action in the name of
the people of £he—this state, or a municipality or county may bring
an action based on facts arising within its boundaries, for any
appropriate relief, including injunctive relief, for a violation of
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(2) In addition to any other relief provided by this section,

the court may impose on any person who violates any provisien—of
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£his—part 115 a civil fine as follows:

(a) Except as provided in subdivision (b), a—eivit—fine—-ofnot
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more than $10,000.00 for each day of violation.

(b) For a second or subsequent violation, a—eivit—fin £ not
more than $25,000.00 for each day of violation.

(3) In addition to any other relief provided by this section,

the court may order a person who violates this—part—er—the rutes

qr
[0F
b
D,
m
qr

his—part 115 to restore, or to pay to £he—this
state an amount equal to the cost of restoring, the natural
resources of this state affected by the violation to their original
condition before the violation, and to pay to £he—this state the
costs of surveillance and enforcement incurred by £he—this state as
a result of the violation.

(4) In addition to any other relief provided by this section,
the court shall order a person who violates section 11526e to
return, or to pay to £he—this state an amount equal to the cost of
returning, the solid waste that is the subject of the violation to
the country in which that waste was generated.

(5) This—part—Part 115 does not preclude any person from
commencing a civil action based on facts that may aise—constitute a
violation of £his—part—er—the rules promulgated—under—this
part-part 115.

Sec. 11549. (1) A person who violates £his—part—a—rute

~ 7
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or—finat—eorder dssuedpursuwant—+te—+this—part 115 is guilty of a

misdemeanor punishable by a fine of not more than $1,000.00 for
each violation and costs of prosecution and, if in default of
payment of fine and costs, imprisonment for not more than 6 months.
(2) A person who knowingly violates section 11526e is guilty
of a felony punishable by imprisonment for not more than 2 years or

a fine of not more than $5,000.00, or both.
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(3) Each day upon which a violation described in this section
occurs 1is a separate offense.

SUBPART 8 FUND AND GRANTS

Sec. 11550. (1) The solid waste management fund is created
within the state treasury. The state treasurer may receive money
from any source for deposit into the fund. The state treasurer
shall direct the investment of the fund. The state treasurer shall
credit to the fund interest and earnings from fund investments. The
department shall be the administrator of the fund for auditing
purposes.

(2) Money in the solid waste management fund at the close of
the fiscal year shall remain in the fund and shall not lapse to the
general fund.

(3) The state treasurer shall establish, within the solid
waste management fund, a solid waste staff account and a perpetual
care account.

(4) Money shall be expended from the solid waste staff
account, upon appropriation, only for the following purposes:

(a) Preparing generally applicable guidance regarding the
seotid—wastepermit—andticense—materials management facility
program or its implementation or enforcement.

(b) Reviewing and acting on any notification, registration,
application for approval under a general permit, application for a
permit or license, permit or license revision, or permit or license
renewal, including the cost of public notice and public hearings.

(c) Performing—Providing an advisory analysis under section
11510(1) .

(d) General administrative costs of running the permit, and

license, registration, and notification program, including permit,
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and—license, registration, and notification tracking and data
entry.

(e) Inspection of lieenseddispesal—arecas—materials management

facilities and open dumps.

(f) Implementing and enforcing the conditions of any permit,
er¥—license, approval under a general permit, registration, or
order.

(g) Groundwater monitoring audits at disposal areas whieh—that
are or have been licensed under £his—part 115 or at any other
materials management facility that requires groundwater monitoring
because of a release or suspected release.

(h) Reviewing and acting upon corrective action plans for

1Y
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r—have—been—tiecensed—materials management
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facilities under £his—part 115.

T

(1) Review of certifications of closure.

(7J) Postclosure maintenance and monitoring inspections and
review.
(k) Review of bonds and financial assurance documentation at
Sat

PIC S N P SN r
Wit Cri—attC—C5=T%

have—been—ticensedmaterials management

disp Freas
facilities, if required under £his—part 115.

() Materials management planning.

(m) Materials utilization education and outreach.

(n) Development of a materials utilization and recycled
materials market directory.

(o) Administration of grants and loans under part 115 for
planning, market development and recycling infrastructure,
outreach, and education.

(p) Up to 1 full-time equivalent employee for the Michigan

economic development corporation to address recycled materials
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market development.

(5) Money shall be expended from the perpetual care account,

qt
oy

upon appropriation, only for Y grpose—of—con
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following activities at d&sp

Iieensed—under—thispartsmaterials management facilities for which

the requirements of section 11508(1l) (a) are or were met and for
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which fees have been collected and deposited into the perpetual
care account:

(a) Pestelosure—To conduct a postclosure maintenance and

monitoring at a dispesal—area—wherematerials management facility
if the owner or operator is no longer required to do so.

(b) To conduct closure, or postclosure maintenance and

monitoring and corrective action if necessary, at a dispesal—area
wherematerials management facility if the owner or operator has

failed to do so. Money shall be expended from the account only

after funds from any perpetuat—eare—fundoer—other financial
assurance mechanisms held by the owner or operator have been
expended and the department has wsed—made reasonable efforts to
obtain funding from other sources.

(6) Subject to appropriations, the department shall provide
grants for the following purposes:

(a) The recycling markets program established under subsection
(7).

(b) The local recycling innovation program established under
subsection (8).

(c) The recycling access and voluntary participation program
established under subsection (9).

(7) The department shall establish a recycling markets

program. The program shall provide grants or loans for purchasing
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equipment, research and development, or associated activities to
provide for new or increased use of recycled materials or to
support the development of recycling markets. Local units of
government and nonprofit and for-profit entities are eligible for
funding under the program. The funding is not limited to entities
in counties with approved materials management plans. In addition
to any other reporting requirements established by the department,
grant recipients under the program shall provide information on the
materials managed.

(8) The department shall establish a local recycling
innovation program. The program shall provide grants or loans for
developing local recycling infrastructure, for recycling education
campaigns for residents and businesses, for other activities that
result in increasing recycling access and participation, for
reducing waste, and for sustainable materials management. Local
units of government and nonprofit and for-profit entities are
eligible for funding under the program. The funding is not limited
to entities in counties with approved materials management plans.
In addition to any other reporting requirements established by the
department, grant recipients under the program shall provide the
department information on the materials managed.

(9) The department shall establish a recycling access and
voluntary participation program. The program shall provide grants
or loans to assist local units of government in implementing best
materials utilization practices and identifying ways to innovate
and to collaborate with other local units and the private sector.
To be eligible for a grant, a local unit of government must be a
county that meets, or a municipality located within a county that

meets, both of the following requirements:
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(a) Has a materials management plan.

(b) Has documented progress toward meeting or has met its
benchmark recycling standards and ultimately the municipal solid
waste recycling rate goal under section 11507.

(10) The department shall publish and make available to grant
and loan applicants criteria upon which the grants and loans will
be made.

(11) +6+—By March 1 annually, the department shall prepare and
submit to the governor, the legislature, the chairs of the standing
committees of the senate and house of representatives with primary
responsibility for issues related to natural resources and the
environment, and the chairs of the subcommittees of the senate and
house appropriations committees with primary responsibility for
appropriations to the department a report that details the
activities of the previous fiscal year funded by the staff account
of the solid waste management fund. This report shall include, at a
minimum, all of the following as it relates to the department:

(a) The number of full-time equated positions performing solid
waste management permitting—authorization, compliance, and
enforcement activities.

(b) All of the following information related to the
construction permit applications received under section 11509:

(i) The number of applications received by the department,
reported as the number of applications determined to be
administratively incomplete and the number determined to be
administratively complete.

(i) The number of applications determined to be
administratively complete for which a final action was taken by the

department. The number of final actions shall be reported as the
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number of applications approved, the number of applications denied,
and the number of applications withdrawn by the applicant.

(ilil) The percentage and number of applications determined to be
administratively complete for which a final decision was made
within the period required by part 13.

(c) All of the following information related to the operating
license applications received under section 11512:

(i) The number of applications received by the department,
reported as the number of applications determined to be
administratively incomplete and the number determined to be
administratively complete.

(i) The number of applications determined to be
administratively complete for which a final action was taken by the
department. The number of final actions shall be reported as the
number of applications approved, the number of applications denied,
and the number of applications withdrawn by the applicant.

(ili) The percentage and number of applications determined to be
administratively complete for which a final decision was made
within the period required by part 13.

(d) The number of inspections conducted at licensed disposal
areas as required by section 11519 and the number of inspections
conducted at materials utilization facilities as required by
section 11526.

(e) The number of letters of warning sent to licensed disposal
areas.

(f) The number of contested case hearings and civil actions
initiated and completed, the number of voluntary consent orders and
administrative orders entered or issued, and the amount of fines

and penalties collected through such actions or orders.
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(g) For each enforcement action that includes a penalty, a
description of what—the corrective actions that were required by
the enforcement action.

(h) The number of solid waste complaints received,
investigated, resolved, and not resolved by the department.

(1) The amount of revenue in the staff account of the solid
waste management fund and the coal ash care fund at the end of the
fiscal year.

(12) +H—The coal ash care fund is created within the state
treasury. The state treasurer may receive money from any source for
deposit into the fund. The state treasurer shall direct the
investment of the fund. The state treasurer shall credit to the
fund interest and earnings from fund investments.

(13) 8)+—Money shall be expended from the coal ash care fund,
upon appropriation, only for the following purposes relating to
coal ash impoundments and coal ash landfills:

(a) Preparing generally applicable guidance regarding the
solid waste permit and license program or its implementation or
enforcement.

(b) Reviewing and acting on any application for a permit or
license, permit or license revision, or permit or license renewal,
including the cost of public notice and public hearings.

(c) Performing an advisory analysis under section 11510 (1).

(d) General administrative costs of running the permit and

license program, including permit and license tracking and data

entry.

(e) Inspection of licensed disposal areas and open dumps.

(f) Implementing and enforcing the conditions of any permit or
license.
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(g) Groundwater monitoring audits at disposal areas that are
or have been licensed under this part.

(h) Reviewing and acting upon corrective action plans for
disposal areas that are or have been licensed under this part.

(1) Review of certifications of closure.

(7) Postclosure maintenance and monitoring inspections and
review.

(k) Review of bonds and financial assurance documentation at
disposal areas that are or have been licensed under this part.

SUBPART 9 BENEFICIAL USE BY-PRODUCTS

Sec. 11553. (1) Consistent with the requirements of £his—part
115, the department shall apply this section so as to promote and
foster the use of wastes and by-products for recycling or
beneficial purposes.

(2) Any person may request the department, consistent with the
definitions and other terms of £his—part 115, to approve a
material, a use, or a material and use as a source separated
material; a beneficial use by-product for beneficial use 1, 2, 4,
or 5; an inert material; a low-hazard industrial waste;
nondetrimental material managed for agricultural or silvicultural
use; or another material, use, or material and use that can be
approved under this part. Among other things, a person may request
the department to approve a use that does not gualify—as—meet the
definition of beneficial use 2 under section 35024+
11502 (8) (a) because the property is not nonresidential property or
under section #56244+=r+—11502(8) (a), (b), or (c) because the
material exceeds 4 feet in thickness. A request under this
subsection shall be in writing and contain a description of the

material including the process generating it; results of analyses
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of representative samples of the material for any hazardous
substances that the person has knowledge or reason to believe could
be present in the material, based on its source, its composition,
or the process that generated it; and, if applicable, a description
of the proposed use. The analysis and sampling of the material
under this subsection shall be consistent with the methods
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editieons—identified in "Standard Methods for the Examination of
Water and Wastewater, 20th Edition," (jointly published by the
American Public Health Association, the American Water Works
Association, and the Water Environment Federation) or "Test Methods
for Evaluating Solid Waste, Physical/Chemical Methods," EPA
publication SW-846, Third Edition, Final Updates I (1993), II
(1995), IIA (1994), IIB (1995), IITI (1997), IIIA (1999), IIIB
(2005), IV (2008), AND V (2015); 1 or more peer-reviewed standards
developed by a national or international organization, such as ASTM

internatieonats—International; or 1 or more standards or methods

approved by the department or the EPA. The department shall approve
or deny the request in writing within 150 days after the request is
received, unless the parties agree to an extension. If the
department determines that the request does not include sufficient
information, the department shall, not more than 60 days after
receipt of the request, notify the requester. The notice shall
specify the additional information that is required. The 150-day
period is tolled until the requestor submits the information
specified in the notice. If the department approves a request under
this subsection, the approval shall include the following

statement: "This approval does not require any use of any
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beneficial use by-product by a governmental entity or any other
person." The department may impose conditions and other
requirements consistent with the purposes of £his—part 115 on a
material, a use, or a material and use approved under this section
that are reasonably necessary for the use. If a request is approved
with conditions or other requirements, the approval shall
specifically state the conditions or other requirements. If the
request is denied, the department's denial shall, to the extent
practical, state with specificity all of the reasons for denial. If
the department fails to approve or deny the request within the 150-
day period, the request is considered approved. A person requesting
approval under this subsection may seek review of any final
department decision pursuant to section 631 of the revised
judicature act of 1961, 1961 PA 236, MCL 600.631.

(3) The department shall approve a material for a specified
use as a beneficial use by-product if all of the following
requirements are met:

(a) The material is an industrial or commercial material that
is or has the potential to be generated in high volumes.

(b) The proposed use serves a legitimate beneficial purpose
other than providing a means to discard the material.

(c) A market exists for the material or there is a reasonable
potential for the creation of a new market for the material if it
is approved as a beneficial use by-product.

(d) The material and use meet all federal and state consumer
protection and product safety laws and regulations.

(e) The material meets all of the following requirements:

(i) Hazardous substances in the material do not pose a direct

contact health hazard to humans.

Since 1941
Legal Division

TMV HO6087'20 * (H-1) s 04623 06232020



© 0O 4 o U b W N B

N N N M NMNNMNNNRDNDDNDRHBRBRRBR R R B B B
©W ® J4 oo U & W N KFH O VW ® o & WN K O

29

(i) The material does not leach, decompose, or dissolve in a
way that forms an unacceptably contaminated leachate. An
unacceptably contaminated leachate is eme—leachate that exceeds
either part 201 generic residential groundwater drinking water
criteria or surface water quality standards established under part
31.

(ill) The material does not produce emissions that violate part
55 or that create a nuisance.

(4) The department may approve a material for a specified use
as a beneficial use by-product or as restricted use compost if the
material meets the requirements of subsection (3) (a), (b), (c), and
(d) but fails to meet the requirements of subsection (3) (e) and if
the department determines that the material and use are protective
of the public health and environment. In making the determination,
the department shall consider the potential for exposure and risk
to human health and the environment given the nature of the
material, its proposed use, and the environmental fate and
transport of any hazardous substances in the material in soil,
groundwater, or other relevant media.

(5) The department shall approve a material as inert or as
general use compost if all of the following requirements are met:

(a) The material is proposed to be used for a legitimate
purpose other than a means to dispose of the material.

(b) Hazardous substances in the material do not pose a direct
contact health hazard to humans.

(c) The material does not leach, decompose, or dissolve in a
way that forms an unacceptably contaminated leachate upon contact
with water or other liquids likely to be found at the area of

placement, disposal, or use. An unacceptably contaminated leachate
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is leachate that exceeds part 201 generic residential groundwater
drinking water criteria or surface water quality standards
established under part 31.

(d) The material does not produce emissions that violate part
55 or that create a nuisance.

(6) The department may approve a material as inert if the
material meets the requirements of subsection (5) (a) but fails to
meet the requirements of subsection (5) (b), (c), or (d) and if the
department determines that the material is protective of the public
health and environment. In making the determination, the department
shall consider the potential for exposure and risk to human health
and the environment given the nature of the material, its proposed
use, and the environmental fate and transport of any hazardous
substances in the material in soil, groundwater, or other relevant
media.

(7) The department shall approve a material as a low-hazard
industrial waste if hazardous substances in representative samples
of the material do not leach, using, at the option of the
generator, EPA method 1311, 1312, or any other method approved by
the department that more accurately simulates mobility, above the
higher of the following:

(a) One-tenth the hazardous waste toxicity characteristic
threshold as set forth in rules promulgated under part 111.

(b) Ten times the generic residential groundwater drinking
water cleanup criteria as set forth in rules promulgated under part
201.

(8) The department shall approve a material as a source
separated material if the person who seeks the designation

demonstrates that the material can be recycled or converted into
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raw materials or new products by being returned to the original
process from which it was generated, by use or reuse as an
ingredient in an industrial process to make a product, or by use or
reuse as an effective substitute for a commercial product. To
qualify as a source separated material, the material, product, or
reuse must meet all federal and state consumer protection and
product safety laws and regulations and must not create a nuisance.
If a material will be applied to or placed on £he—land, or will be
used to produce products that are applied to or placed on £he—land,
the material must qualify as an inert material or beneficial use
by-product.

(9) Any written determination by the department made prier—+te
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before September 16, 2014, designating a material as an inert
material, an inert material appropriate for general reuse, an inert
material appropriate for reuse at a specific location, an inert

material appropriate for specific reuse instead of virgin material,

a source separated material, a—site separatedmateriat;—a low-
hazard industrial waste, or a non-solid-waste material remains in
effect according to its terms or until forfeited in writing by the
person who received the determination. Upon termination,
expiration, or forfeiture of the written determination, the current

requirements of £his—part 115 control. The amendments made to this

part by theamendateoryact—that addedthis seetion—2014 PA 178 do
not rescind, invalidate, limit, or modify any such prior
determination in any way.

(10) Notwithstanding any other provision of part 115, a person
in possession of material that is designated or approved for

beneficial use or as inert material or in possession of material
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from an industrial facility that is designated or approved as
source separated material is not subject to regulation as a
materials management facility if the person manages and uses the
materials as provided in part 115 for those materials.

Enacting section 1. Sections 11529, 11534 to 11538, 11539a,
11547, and 11548 of the natural resources and environmental
protection act, 1994 PA 451, MCL 324.11529, 324.11534 to 324.11538,
324.1153%a, 324.11547, and 324.11548, are repealed.

Enacting section 2. This amendatory act takes effect 90 days
after the date it is enacted into law.

Enacting section 3. This amendatory act does not take effect
unless all of the following bills of the 100th Legislature are
enacted into law:

(a) House Bill No. 5812.

(b) House Bill No. 5813.

(c) House Bill No. 5814.

(d) House Bill No. 5816.

(e) House Bill No. 5817.
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