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SUBSTITUTE FOR
HOUSE BILL NO. 5429

A bill to amend 2009 PA 229, entitled

"Guaranteed asset protection waiver act,"

by amending the title and sections 1, 3, 5, 7, 9, and 11 (MCL
492.21, 492.23, 492.25, 492.27, 492.29, and 492.31), by adding
sections 3a, 4, and 9%9a and parts 5 and 9, and by designating
section 1 as part 1, section 3 as part 2, section 3a as part 3,
sections 4, 5, 7, 9, and 9a as part 4, and section 11 as part 6;
and to repeal acts and parts of acts.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

TITLE
An act to allow and to regulate guaranteed—asset—the offering
of motor vehicle financial protection waivers—efferedorprovided
in—econneetion—with finance agreements—for ecertain moteor vehieles:
2
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to provide for the powers and duties of certain state

’

products

1
2

and to provide remedies.

.
14

governmental officers and entities

PART 1

This act shaltbeknpown—and-may be cited as the
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PART 2

DEFINITIONS APPLICABLE TO MOTOR VEHICLE FINANCIAL PROTECTION
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As used in this act
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(a) "Commercial retail installment transaction" or "commercial
transaction" means that the motor vehicle that is the subject of
the transaction will primarily be used for business purposes,
rather than personal purposes.

(b) "Consumer" means an individual purchaser of a motor
vehicle, and includes a borrower, as that term is defined in
section 4, and a contract holder, as that term is defined in
section 10, as applicable.

(c) "Department" means the department of the attorney general.

(d) +e)—"Finance agreement" means a loan, lease, or
installment sale agreement for a motor vehicle. The term includes,
but is not limited to, an installment sale contract, a retail
installment contract, or a retail charge agreement.

(e) +H—"Free look period" means the period of time during
which a borrower may cancel a guoarapteed—asset—motor vehicle
financial protection waiwver—product without penalty, fees, or costs
to the borrower. A free look period must begin on the effective
date of the guasranteed—easset—motor vehicle financial protection
watver;—product, and the term of a free look period must be at

least 30 days.
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(f) 59—"Installment sale contract" means that term as defined
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in section 2 of the motor vehicle sales finance act,
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(g) Ha—"Insurer" means an authorized insurer as defined in
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1956 PA 218,

section 108 of the insurance code of 195¢,

500.108.
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agreement that protects a consumer's financial interest in the
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"Motor vehicle financial protection product" means an
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and includes, but is

consumer's current or future motor vehicle,
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as that term is defined in section

a debt waiver,

not limited to,
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4, and a vehicle value protection agreement, as that term is
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defined in section 10.

(j) =r—"Person" means an individual, limited liability

company, partnership, association, corporation, governmental

entity, or any other legal entity.

(k) +e>—"Retail buyer" means that term as defined in section 2

of the retail installment sales act, 1966 PA 224, MCL 445.852.

(I) 49—"Retail charge agreement" means that term as defined in

section 2 of the retail installment sales act, 1966 PA 224, MCL

445.852.
(m) +e9—"Retail installment contract" means that term as

defined in section 2 of the retail installment sales act, 1966 PA

224, MCL 445.852.
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(n) s9—"Retail seller" means that term as defined in section

2 of the retail installment sales act, 1966 PA 224, MCL 445.852.
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PART 3
REQUIREMENTS FOR OFFERING MOTOR VEHICLE FINANCIAL PROTECTION
PRODUCTS
Sec. 3a. (1) A motor vehicle financial protection product may

be offered, sold, or given to a consumer in this state in
compliance with this act.

(2) Notwithstanding any other provision of law, any amount
charged or financed for a motor vehicle financial protection
product is an authorized charge that must be separately stated and
is not to be considered a finance charge or interest.

(3) The extension of credit, the terms of credit, and the
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terms of the related motor vehicle sale or lease must not be
conditioned on the consumer's payment for or financing of any
charge for a motor vehicle financial protection product. However, a
motor vehicle financial protection product may be discounted or
given at no charge in connection with the purchase of other
noncredit-related goods or services.
PART 4

DEBT WAIVERS

Sec. 4. As used in this part:

(a) "Administrator" means a person, other than a creditor or
insurer, that performs administrative or operational functions in
connection with a debt waiver program.

(b) "Borrower" means a debtor, retail buyer, or lessee, under
a finance agreement.

(c) "Creditor" means a person that is any of the following:

(i) The lender in a loan or credit transaction.

(ii) The lessor in a lease transaction.

(ili) A retail seller of motor vehicles.

(iv) The seller in a commercial retail installment transaction.

(V) An assignee of a person described in subparagraphs (i) to
(iv) to whom the credit obligation is payable.

(d) "Debt waiver" includes, but is not limited to, a
guaranteed asset protection waiver, an excess wear and use waiver,
and other products as approved by the department. As used in this
subdivision:

(i) "Guaranteed asset protection waiver" means a contractual
agreement in which a creditor agrees, with or without a separate
charge, to cancel or waive all or part of amounts due on a

borrower's finance agreement if there is a total physical damage
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loss or unrecovered theft of a motor vehicle. A guaranteed asset

1
2
3
4

protection waiver may also provide, with or without a separate

charge, a benefit that waives an amount or that provides a borrower

with a credit toward the purchase of a replacement motor vehicle.

"Excess wear and use waiver" means a contractual agreement

(i)

in which a creditor agrees, with or without a separate charge,

to

6
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cancel or waive all or part of amounts that may become due under a

borrower's lease agreement as a result of excessive wear and use of

a motor vehicle. An excess wear and use waiver may also cancel or

waive amounts due for excess mileage.

All of the following apply to offering +—settings
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(b) +e)>—FExcept as provided in subdivision +f—an—instatiment

selter—-o¥—(c), a

otection—debt

other insurance

retail seller must insure its guaranteed £

wailver obligations under a contractual liability or
policy issued by an insurer. A creditor that is not

17 i~ ~
[ g e e

a retail seller may insure its guaranteed

liability policy
Any creditor may

subdivision dire

debt waiver obligations under a contractual
or other insurance policy issued by an insurer.
obtain an insurance policy described in this

ctly, or an administrator may obtain that policy on

behalf of that creditor to cover the creditor's or a retail
seller's obligations.

(c) HF—An—instatllimentselter oA retail seller that is a
lessor of a motor vehicle is not required to insure its guaranteed

asset—proteetion—debt waiver obligation on the leased vehicle under

subdivision ey (b).

(d) +e9—A guaranteedassetprotection—debt waiver eentainedin
a—finanee—agreement—remains a part of that—eentraet—the finance
agreement if the creditor assigns, sells, or transfers £hat
contraet-the finance agreement.
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(f) 9—A creditor or administrator that receives or holds
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money in a fiduciary capacity.

(2) All of the following apply to a contractual liability or
other insurance policy described in subsection -H+e)+ (1) (b):

(a) A contractual liability or other insurance policy insuring

a guaranteed protection—debt waiver must state the obligation

of the insurer to reimburse or pay to the creditor any amount the

creditor is legally obligated to waive under the guaranteedasset

proteetion—debt waiver. issuved by the ereditor and purehased—oxr

haold Ihxz +h horraotgar
T Oy it~ OO0 T T OWe=T

(b) Coverage under a contractual liability or other insurance

policy insuring a guaranteed—asset—proteetion—debt waiver must also
cover any subsequent assignee if the finance agreement is assigned,
sold, or transferred.

(c) Coverage under a contractual liability or other insurance

remain in effect unless canceled or terminated in compliance with
the insurance code of 1956, 1956 PA 218, MCL 500.100 to 500.8302.
(d) The cancellation or termination of a contractual liability

or other insurance policy must not reduce the insurer's

responsibility for guaranteed—asset—proteection—debt waivers issued
by the creditor before the date of cancellation or termination and
for which the insurer has received premiums.

Sec. 7. A guaranteed—asset—proteection—debt waiver must

disclose, in writing and in clear, understandable language that is

e
2N
o

Hh

il .
—C—

easy to read, all of the following: +—%
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(a) The name and address of the initial creditor and the
borrower at the time of sale, and the identity of any administrator
if different from the creditor.

(b) The purchase price, if any, and the terms of the

oo an

+ A oot
\jkal(_/l..l_(_/l.ll CcC T T OO T

proteetion—debt waiver, including +—but not
limited to +—the requirements for protection, conditions, or

exclusions associated with the guvaranteedassetprotection—debt

waiver.

(c) That the borrower may cancel the guaranteed—asset:

tieon—debt waiver during the free look period specified in the

debt waiver, +—and is entitled to a full refund of the purchase

price paid by the borrower, if any, if the borrower has not

received benefits under the waiver. —er—to—any—fuollorpartial

Iz

=P I I, [P PR [ VN, trad S =R I
1 OO [S Sy i R W A W & A\ § 1T CIT WO 1 J S - CIT Py

yrder—the—waiver—

(d) The procedure the borrower must follow, if any, to obtain
goaranteed—assetproteetion—debt waiver benefits under the terms
and conditions of the debt waiver, amd—including, if applicable, a
telephone number or website and address where the borrower may
apply for debt waiver benefits.

(e) Whether exr—met—the borrower may cancel the guaranteed

asset—protection—debt waiver after the free look period s—and, if

so, the conditions under which the borrower may cancel or terminate
£hat—the waiver, +—and—-including the procedure the borrower must
follow to request any refund dwe-of amounts paid.

(f) That +m—-erder—to receive any refund due for the
cancellation of the guaranteed—assectproteection—debt waiver, er—the

+ o ot - £ +1 P, v A e £ + 1 £ 1 1
) ) - LS B B ey S SN N R Y @ B B B N ) (A.M_jJ_ 1T 1T C [ S CTIT [ I . T

S sz EPS
Ty T

periody—the borrower, in accordance with the terms of the debt
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waiver, must provide a written request feor—a—refund—to cancel to

the creditor, administrator, or other party named in the waiver.
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inance—agreement-If the cancellation of the debt waiver is because
of the early termination of the finance agreement and no benefit
has been or will be provided, the borrower, in accordance with the
terms of the debt waiver, must provide a written request to cancel
to the creditor, administrator, or other party named in the waiver
not later than 90 days after the occurrence of the event
terminating the finance agreement.

(g) The methodology for calculating any refund of the unearned

purchase price of a—guaranteedasset—protection—the debt waiver, if

any, that will be due to a borrower fer—theecancellatieonof—o

tion—1f the debt waiver is canceled or earty

t+en—ef—-the finance agreement is terminated early.

(h) That a creditor may not condition an extension of credit,
the terms of that credit, or the terms of the related finanee
agreement—motor vehicle sale or lease on the purchase of a

d—asset tecetion—debt waiver.

nir
oo
(O]

Sec. 9. All of the following apply eernecerning—to the

cancellation of guaranteed—asset—preoteection—debt waivers:

(a) A creditor may offer a guaranteedasset protection—debt

g
waiver agreement that is cancelable or not cancelable after the

Tt

free look period. A guaranteedassetprotection—debt waiver must

provide that if a borrower cancels the debt waiver during the free
look period, the borrower is entitled to a full refund of the

purehase—priece—amount the borrower paid, if any, if the borrower

r
A\

H-

has not received benefits under the waiver. —er—to—any—fut
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(b) If a borrower cancels the guaranteedassetproteection—debt

waiver, or if the finance agreement is terminated early, after the

free look period, the borrower may be entitled to a refund of any

unearned portion of the purchase price, ef—thewaiver—unless—the

Iz

watver—provides—otherwise—In—-order—+teo—if any, less a cancellation
fee of up to $75.00, if no benefit has been or will be provided. To
receive a refund due because of the borrower's cancellation of the
debt waiver, the borrower —must provide a written request to

cancel, in accordance with the terms of the debt waiver, to the

creditor +—or administrator. +—er—ether party—If the cancellation
is because of the early termination of the finance agreement, the
borrower, in accordance with the debt waiver agreement, must

provide a written request to cancel to the creditor or

administrator within 90 days after the earecellationof the waiver
er—the—occurrence of the event terminating the finance agreement. +

ot oo + o
LSS i N Ny E11 A un wyw )

(c) If the cancellation of a guaranteed assetproteection—debt

waiver occurs as a result of a default under a—the finance

agreement, the repossession of the motor vehicle associated with
the finance agreement, or any other termination of the finance

agreement, any refund due may be paid directly to the creditor or

A~

administrator and applied as—set—forth in subdivisieon—{

H

PN VYN =L E R 2NN I T |
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tor+—er—+er—as a reduction of the amount
owed under the finance agreement, unless the borrower can show that
the finance agreement has been paid in full.

Sec. 9a. (1) This act does not apply to a debt waiver offered

Legal Division
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by a state or federal bank, savings bank, or credit union in
compliance with the applicable state or federal law.

(2) Section 5(1) (d) and part 6 do not apply to a debt waiver
offered in connection with a commercial transaction.

PART 5
VEHICLE VALUE PROTECTION AGREEMENTS

Sec. 10. As used in this part:

(2a) "Administrator" means the person who may be responsible
for the administrative or operational function of vehicle value
protection agreements, including but not limited to the
adjudication of claims or benefit requests by contract holders.

(b) "Contract holder" means a person who is the purchaser or
holder of a vehicle value protection agreement.

(c) "Provider" means a person that is obligated to provide a
benefit under a vehicle value protection agreement. A provider may
perform as an administrator or retain the services of a third-party
administrator.

(d) "Vehicle value protection agreement" includes a
contractual agreement that provides a benefit toward either the
reduction of some or all of the contract holder's current finance
agreement deficiency balance, or toward the purchase or lease of a
replacement motor vehicle or motor vehicle services, on the
occurrence of an adverse event to the motor vehicle, including but
not limited to loss, theft, damage, obsolescence, diminished value,
or depreciation. Vehicle value protection agreement may include an
agreement such as, but not limited to, a trade-in-credit agreement,
diminished value agreement, depreciation benefit agreement, or
other similarly named agreement. Vehicle value protection agreement

does not include a debt waiver.
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Sec. 10a. All of the following are requirements for offering
vehicle value protection agreements:

(a) A provider may, but is not required to, use an
administrator or other designee to be responsible for all of the
administration of vehicle value protection agreements in compliance
with this act.

(b) A vehicle value protection agreement must not be sold
unless the contract holder has been or will be provided access to a
copy of the vehicle value protection agreement.

(c) To assure the faithful performance of the provider's
obligations to its contract holders, the provider must be
responsible for complying with 1 of the following:

(i) Insuring all of its vehicle value protection agreements
under a reimbursement insurance policy issued by an insurer at the
time the policy is filed with the department, and continuously
after the time the policy is filed complying with either of the
following:

(A) Doing all of the following:

(I) Maintaining surplus as to policyholders and paid-in
capital of $15,000,000.00 or more.

(II) Annually filing copies of the insurer's financial
statements and National Association of Insurance Commissioners
annual statements and of the actuarial certification required by
and filed in the insurer's state of domicile.

(B) Doing all of the following:

(I) Maintaining surplus as to policyholders and paid-in
capital of less than $15,000,000.00 but not less than
$10,000,000.00.

(II) Demonstrating to the satisfaction of the department that

Since 1941
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the insurer maintains a ratio of net written premiums, wherever
written, to surplus as to policyholders and paid-in capital of not
greater than 3 to 1.

(III) Annually filing copies of the insurer's audited
financial statements and National Association of Insurance
Commissioners annual statements and the actuarial certification
required by and filed in the insurer's state of domicile.

(il) Doing both of the following:

(A) Maintaining a funded reserve account for its obligations
under its contracts issued and outstanding in this state. The
reserves must not be less than 40% of gross consideration received,
less claims paid, on the sale of the vehicle value protection
agreements for all in-force contracts. The reserve account must be
subject to examination and review by the department.

(B) Placing in trust with the department a financial security
deposit that has a wvalue of 5% or more of the gross consideration
received, less claims paid, on the sale of the vehicle value
protection agreements for all vehicle value protection agreements
issued and in force, but not less than $25,000.00, consisting of 1
of the following:

(I) A surety bond issued by an authorized surety.

(II) Securities of the type eligible for deposit by insurers.

(III) Cash.

(IV) A letter of credit issued by a qualified financial
institution.

(V) Another form of security prescribed by rules promulgated
by the department.

(i) Doing both of the following:

(A) Maintaining, alone or with the provider's parent company,

Since 1941
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a net worth or stockholders' equity of $100,000,000.00.

(B) On request, providing the department with a copy of the
provider's or the provider's parent company's most recent Form 10-K
or Form 20-F filed with the Securities and Exchange Commission
within the most recent calendar year before the request or, if the
company does not file with the Securities and Exchange Commission,
a copy of the provider's or the provider's parent company's audited
financial statements that show a net worth of the provider or the
provider's parent company of at least $100,000,000.00. If the
provider's parent company's Form 10-K, Form 20-F, or financial
statements are filed to meet the provider's financial security
requirement, the parent company must agree to guarantee the
obligations of the provider relating to vehicle value protection
agreements sold by the provider in this state.

(d) Except for the requirements in subdivision (c), no other
financial security requirements must be required for vehicle value
protection agreement providers.

Sec. 10b. A vehicle value protection agreement must disclose
in writing and in clear, understandable language that is easy to
read, all of the following:

(a) The name and address of the provider, contract holder, and
administrator, if any.

(b) The terms of the vehicle value protection agreement,
including but not limited to the purchase price to be paid by the
contract holder, if any, the requirements for eligibility,
conditions of coverage, or exclusions.

(c) That the vehicle value protection agreement may be
canceled by the contract holder during a free look period as

specified in the vehicle value protection agreement, and if the
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agreement is so canceled, the contract holder will be entitled to a
full refund of the purchase price paid by the contract holder, if
any, if no benefits have been provided.

(d) The procedure the contract holder must follow, if any, to
obtain a benefit under the terms and conditions of the vehicle
value protection agreement, including, if applicable, a telephone
number or website and address where the contract holder may apply
for a benefit.

(e) Whether the vehicle value protection agreement is
cancellable after the free look period and the conditions under
which it may be canceled including the procedures for requesting
any refund of the unearned purchase price paid by the contract
holder.

(£) If the vehicle value protection agreement is canceled, the
methodology for calculating any refund of the unearned purchase
price of the vehicle value protection agreement that is due.

(g) That neither the extension of credit, the terms of the
credit, nor the terms of the related motor vehicle sale or lease
may be conditioned on the purchase of the vehicle value protection
agreement.

(h) The terms, restrictions, or conditions governing
cancellation of the vehicle value protection agreement before the
termination or expiration date of the wvehicle value protection
agreement by either the provider or the contract holder. The
provider of the vehicle value protection agreement shall mail a
written notice to the contract holder at the last known address of
the contract holder contained in the records of the provider not
less than 5 days before cancellation by the provider. Prior notice

is not required if the reason for cancellation is nonpayment of the
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provider fee, a material misrepresentation by the contract holder
to the provider or administrator, or a substantial breach of duties
by the contract holder relating to the covered product or its use.
The notice must state the effective date of the cancellation and
the reason for the cancellation. If a vehicle value protection
agreement is canceled by the provider for a reason other than
nonpayment of the provider fee, the provider shall refund to the
contract holder 100% of the unearned pro rata provider fee paid by
the contract holder, if any. If coverage under the vehicle value
protection agreement continues after a claim, claims paid may be
deducted from any refund. A reasonable administrative fee may be
charged by the provider up to $75.00.

10c.

Sec. Section 10b and part 6 do not apply to a vehicle

value protection agreement offered in connection with a commercial

transaction.
PART 6
ENFORCEMENT
Sec. 11. The eommissioner—department may take any action ke—er

she—it determines is necessary or appropriate to enforce this act

and to protect guaranteed—asset—motor vehicle financial protection
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Sec.

14.

PART 9
APPLICABILITY

This act as amended by the amendatory act that added

this section applies to a motor vehicle financial protection

product that becomes effective on or after 180 days after the

effective date of the amendatory act that added this section.

Enacting section 1.
protection waiver act,

Enacting section 2.

Section 13 of the guaranteed asset
2009 PA 229, MCL 492.33, is repealed.

This amendatory act does not take effect

unless all of the following bills of the 101lst Legislature are

enacted into law:

EGISLATIVE
[ERVICE
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Bill No. 5430.
Bill No. 5431.
Bill No. 5432.
Bill No. 5967.
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