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THE APPARENT PROBLEM: 
Acco rd ing to t he D e p a r t m e n t o f S ta te Police, the sa le o f 
d r u g p a r a p h e r n a l i a — such as coca ine spoons, w a t e r 
p ipes , a n d kits f o r g r o w i n g m a r i j u a n a — is a mu l t i -m i l l i on 
do l la r business t h a t g lamor i zes the use of i l legal d r u g s . 
Repor ted ly , the g r o w t h o f this indus t ry coincides w i t h the 
g r o w t h of subs tance a b u s e . In a d d i t i o n to the 30 ,000 " h e a d 
shops" n a t i o n w i d e (as o f N o v e m b e r 1979), numerous o the r 
retai lers ca r r y d r u g p a r a p h e r n a l i a as a s idel ine. In o r d e r 
to c o m b a t the inc reas ing misuse o f d rugs , espec ia l l y by 
m i n o r s , m a n y a d v o c a t e o u t l a w i n g t h e sa le o f i t e m s 
des igned to be used fo r con t ro l l ed substances. A m o d e l 
l a w t o t h a t e f f e c t h a s b e e n p r e p a r e d b y t h e D r u g 
Enforcement A d m i n i s t r a t i o n (DEA), a n d laws l im i t ing the 
sale o f d r u g p a r a p h e r n a l i a have b e e n a d o p t e d by some 
36 other states as w e l l as the city o f Detroi t . 

THE CONTENT OF THE BILL: 
The bi l l w o u l d a m e n d the Public Hea l t h Code to m a k e it 
a c r ime to sell o r o f f e r fo r sa le d r u g p a r a p h e r n a l i a , 
know ing tha t it w i l l be used to p l a n t , m a n u f a c t u r e , s to re , 
concea l , or i n t roduce into the h u m a n body a con t ro l l ed 
substance. Drug p a r a p h e r n a l i a w o u l d b e de f i ned as th ings 
speci f ica l ly d e s i g n e d fo r use in g r o w i n g , m a n u f a c t u r i n g , 
s to r ing , c o n c e a l i n g , or i n t roduc ing in to the human b o d y a 
cont ro l led subs tance ; a list o f e x a m p l e s w o u l d be i n c l u d e d . 
The bi l l w o u l d not a p p l y to an ob jec t sold to a pe rson 
l icensed under A r t i c le 15 of the Public Hea l th Code or u n d e r 
the O c c u p a t i o n a l C o d e , or to any in te rn or t ra inee in one 
of those p ro fess ions , w h e n the ob jec t w a s for use in t h a t 
p ro fess ion , nor w o u l d the bi l l a p p l y to a n object so ld t o a 
hospi ta l or a m e d i c a l supp l ie r . Va r i ous other i tems a lso 
w o u l d be spec i f i ca l l y e x e m p t e d . 

The a t to rney g e n e r a l or a p rosecu t ing a t to rney w o u l d no t i f y 
a person a t least t w o business days b e f o r e he or she w a s 
to be a r res ted fo r se l l ing d r u g p a r a p h e r n a l i a , a n d reques t 
tha t he or she r e f r a i n f r o m sel l ing the m a t e r i a l . The no t i ce 
w o u l d i n fo rm the person tha t if he or she c o m p l i e d , no 
arrest w o u l d be m a d e . C o m p l i a n c e w o u l d be a c o m p l e t e 
de fense aga ins t p rosecu t ion unde r the b i l l , as l ong as 
c o m p l i a n c e c o n t i n u e d . 

A person rece iv ing the a b o v e - d e s c r i b e d not ice cou ld seek 
a d e c l a r a t o r y j u d g m e n t to o b t a i n a n ad jud i ca t i on o f t h e 
lega l i t y of the m a t e r i a l be ing so ld . The at torney g e n e r a l 
° r the prosecutor w h o sent the not ice w o u l d be m a d e t h e 
d e f e n d a n t to the a c t i o n . A d e c l a r a t o r y j u d g e m e n t s ta t i ng 
t h a t t h e s p e c i f i e d m a t e r i a l d i d n o t v i o l a t e t h e b i l l ' s 
Proh ib i t ion aga ins t se l l ing d r u g p a r a p h e r n a l i a w o u l d b e a 
comp le te de fense a g a i n s t p rosecu t ion . 

Sel l ing p a r a p h e r n a l i a in v io la t ion o f t h e bi l l w o u l d b e a 
m i s d e m e a n o r p u n i s h a b l e by up to 90 days in ja i l , a f i ne 
o f up to $ 5 , 0 0 0 , or b o t h . A n a d u l t sel l ing p a r a p h e r n a l i a 
J° a m ino r w o u l d b e gu i l t y of a m i s d e m e a n o r p u n i s h a b l e 
DY imp r i sonmen t f o r u p to one y e a r , a f i ne of up to $ 7 , 5 0 0 , 
or b o t h . 

In a d d i t i o n , the bil l w o u l d i nc l ude drug p a r a p h e r n a l i a in 
the p u b l i c hea l th code's f o r f e i t u r e of p r o p e r t y provis ions. 

MCL 3 3 3 . 7 5 2 1 et a l . 

HOUSE COMMITTEE ACTION: 
The H o u s e Substi tute's d e f i n i t i o n of d rug p a r a p h e r n a l i a 
d i f fe rs f r o m the or ig ina l b i l l in tha t it does n o t a p p l y to 
m a t e r i a l used or possessed w i t h intent to b e used for 
c o n t r o l l e d s u b s t a n c e s , b u t r a t h e r o n l y t o m a t e r i a l 
spec i f i ca l l y des igned fo r such use; the House vers ion 's list 
o f e x a m p l e s o f p a r a p h e r n a l i a also d i f f e r s f r o m the 
Senate 's . The Senate ve rs i on proscr ibed the u s e , del ivery, 
m a n u f a c t u r e , a n d a d v e r t i s i n g o f d rug p a r a p h e r n a l i a , and 
spec i f i ed c i rcumstant ia l f a c t o r s to consider in d e t e r m i n i n g 
w h e t h e r someth ing cons t i t u t ed d rug p a r a p h e r n a l i a . The 
Senate ve rs ion d id not p r o v i d e for a d v a n c e n o t i c e of a 
p e n d i n g a r res t , for d e c l a r a t o r y judgments , o r f o r specific 
de fenses . 

FISCAL IMPLICATIONS: 
A c c o r d i n g to the Senate F isca l Agency's a n a l y s i s of the 
o r ig ina l b i l l , the bill w o u l d h a v e an i n d e t e r m i n a t e impact 
on s ta te a n d local g o v e r n m e n t . Local e n f o r c e m e n t costs 
a n d i n c r e a s e d f ine revenue a r e not d e t e r m i n a b l e . The bill 
also w o u l d result in an i n d e t e r m i n a t e loss o f s t a t e sales 
tax r evenues f rom p rev ious ly l ega l sales o f c e r t a i n drug 
p a r a p h e r n a l i a . (5-26-87) 

ARGUMENTS: 
For: 
I l lega l d r u g use by the na t i on ' s you th has r e a c h e d ep idemic 
p ropo r t i ons a n d is f os te red b y the p ro l i f e ra t i on o f drug 
p a r a p h e r n a l i a . The indus t ry is so we l l e n t r e n c h e d , in fact , 
tha t it e v e n has its own t r a d e magaz ines a n d assoc ia t ions . 
Wi th t h e sa le of d rug p a r a p h e r n a l i a in " h e a d shops," 
conven ience stores, a n d g a s s ta t ions , its r e a d y a v a i l a b i l i t y 
can on ly a r o u s e curiosity a b o u t d rugs , g l a m o r i z e d r u g use, 
e d u c a t e impress ionab le y o u t h s on how to use d r u g s , and 
help f i n a n c e a n a l ready f l o u r i s h i n g drug t r a d e . A t t h e same 
t ime t h a t mi l l ions of do l l a rs a r e be ing spent o n en fo rc ing 
d r u g l a w s , a i r i n g a n t i - d r u g c o m m e r c i a l s , a n d 
r e h a b i l i t a t i n g users, the p a r a p h e r n a l i a shops a r e th r iv ing , 
sel l ing i t e m s in tended so le ly t o promote the u s e o f illicit 
subs tances . This pa radox s e n d s a message t h a t u s e of the 
drugs is a c t u a l l y c o n d o n e d ; t h e legal i ty a n d u b i q u i t y of 
d r u g p a r a p h e r n a l i a c o n t r a d i c t everything t h a t t h e rest of 
society a t t e m p t s to t each . 

Proh ib i t ing t he open sale o f d r u g p a r a p h e r n a l i a wou ld 
send a c l e a r message t h a t d r u g use is n o t , in fact , 
p e r m i s s i b l e , a n d w o u l d a l l o w t h e state to a d o p t a more 
consistent a p p r o a c h t o w a r d t h e d r u g t rade . By t a k i n g drug 
p a r a p h e r n a l i a o f f the she lves a n d cr iminal ly p e n a l i z i n g 
those w h o con t inue to sell i t , t h e b i l l wou ld r e m o v e a b la tan t 
e n c o u r a g e m e n t to use i l l e g a l d r u g s and w o u l d b r i n g the 
state a n o t h e r s tep closer t o a d r u g - f r e e soc ie ty . 

OVER 



Instead of taking a superficial approach to the drug abuse 
problem by outlawing the sale of drug paraphernalia, the 
state would do better to improve drug education programs 
in the schools and to focus law enforcement efforts on 
convicting the pushers. Enforcement of this bill would 
fragment already strained resources and get at only the 
" l i t t l e g u y . " Moreover , ou t l aw ing the sale of d rug 
paraphernalia would not necessarily reduce the actual use 
of drugs, as many of the items in question can be made 
at home. 

For: 
The bill improves on the Senate version of the bill by 
omitting many of the originally enumerated items, such as 
blenders and containers, that have legitimate uses as well 
as drug-related uses. In doing so, in limiting its scope to 
the knowing sale of items specifically designed for drug 
use, and in providing a mechanism for the cessation of 
sa les , the b i l l o f f e rs e f f e c t i v e r e g u l a t i o n w i t h o u t 
unnecessary conflicts with civil liberties. 

Against: 
The committee substitute of the bill is so weakened as to 
be v i r tua l l y wor th less . The Senate vers ion cor rec t ly 
emphasized the use to which purported paraphernalia was 
put, rather than rigidly limiting itself to the single criterium 
of design, which is what the committee substitute would 
do. Further, the committee substitute fails to allow for the 
cons idera t ion of c i r cumstan t ia l fac to rs the w a y the 
Senate-passed bill would have. Finally, instead of strict 
treatment of those who would promote drug use by selling 
paraphernalia, the substitute provides for a two-day 
warning to those facing arrest under its limited provisions. 

Against: 
The bill would be more effective if it also prohibited the 
advert is ing of drug pa rapherna l ia . In uphold ing an 
ordinance that regulated the commercial marketing of 
drug paraphernalia, the U.S. Supreme Court stated, "The 
ordinance is expressly directed at commercial activity 
promoting or encouraging illegal drug use. If that activity 
is deemed 'speech,' then it is speech proposing an illegal 
transaction, which a government may regulate or ban 
entirely (emphasis in original) (Village of Hoffman Estates 
v. Flipside, Hoffman Estates, Inc., 102 S Ct 1186, 1192 
(1982)). Like the activity in that case, the advertisement of 
drug paraphernalia promotes an illegal enterprise and 
may be similarly regulated. 

Response: If it prohibited the advertisement of drug 
paraphernalia, the bill could unconstitutionally infringe 
upon First Amendment rights to free speech, and could 
thereby jeopardize the entire proposal. Further, such a 
p roh ib i t i on w o u l d have no e f fec t on la rge na t iona l 
magazines that advertise drug paraphernalia. Finally, a 
prohibition against selling drug paraphernalia is sufficient 
for the purpose; a retailer who cannot sell paraphernalia 
has no reason to advertise it. 

Against: 
Imposing cr iminal penalt ies on those who sell drug 
paraphernalia would be too severe. The bill's goals could 
be achieved by economic sanctions, such as stiff fines or 
license revocation. 

Response: Without criminal penalties, the bill would 
stand little chance of being enforced and would fail to 
send a strong message that society disapproves of drug 
abuse. Further, criminal prosecution would only fal l on 
"paraphernalia sellers foolhardy or recalcitrant enough to 
continue to sell paraphernalia after being warned to stop. 

jrusiiiuiyb: 
The Michigan Council on Crime and Delinquency supports 
the bill. (12-8-87) 

The Prosecuting Attorneys Association of Michigan supports 
the bill (12-8-87) 

The Department of State Police opposes the bill. (12-9-87) 
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