
S.B. 635 (S-1): SECOND ANALYSIS SENIOR JUDGE ASSIGNMENTS 

Senate Fiscal Agency 

?] BILL ANALYSIS 

Lansing, Michigan 48909 • (517) 373-5383 

Senate Bill 635 (Substitute S-1 as passed by the Senate) 
Sponsor: Senator John F. Kelly 
Committee: Judiciary 

Date Completed: 3-7-90 

RATTONAT.F. 

As a means of relieving the backlogged dockets 
of Michigan's trial courts, where several years 
can elapse before a case is heard, and allowing 
parties to a civil dispute to have their case 
resolved quickly outside of the trial court 
system, it has been suggested that Michigan 
establish an alternative forum in which parties 
could select a former or retired judge to hear 
and decide the action. 

II ' 

CONTENT 

The bill would amend the Revised 
Judicature Act to do the following: 

-- Establish a new procedure under 
which the parties to a nonjury civil 
action could stipulate to the 
assignment of a "senior judge" (a 
former judge or justice not 
currently holding judicial office) to 
hear and decide the case. 

- Require the stipulation to be 
approved both by the chief or 
presiding judge of the court in 
which the action was pending and 
by the Supreme Court. 

-- Establish a stipulated assignment 
fund in each circuit court, and 
require the parties to pay into the 
fund a $100 fee, the trial costs, the 
senior judge's compensation, 
transcript costs, and filing fees. 

-- Provide for a total or partial waiver 
of fees and costs if a party were 
indigent, the court's fund contained 
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at least $25,000 in fees, and other 
criteria were met. 
Authorize the Michigan Supreme 
Court to assign a judge of any 
court to serve in any other court. 

The bill would take effect January 1, 1991. 

Assignment Stipulation 

In any nonjury civil action pending in any 
court in this State, with the consent of all of 
the parties to the action, the parties could 
stipulate to the assignment of a senior judge to 
hear and decide the action. "Senior judge" 
would mean a former Supreme Court justice or 
a former judge of the Court of Appeals, circuit 
court, recorder's court, district court, probate 
court, common pleas court, or municipal court, 
who met all of the following requirements: 

- Was a member in good standing of the 
State Bar. 

- Was once elected to judicial office in this 
State. 

- At the time of assignment did not hold 
a judicial office by appointment or 
election. This requirement would not be 
met if the reason that the judge or 
justice no longer held a judicial office 
was that he or she had been suspended, 
removed, or retired from office for cause, 
in the manner provided by law. 

A stipulation would have to name two senior 
judges, agreed upon by all the parties, selected 
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from a list approved by the Supreme Court. It 
would have to specify the hourly rate of 
compensation the parties agreed to pay the 
senior judge for his or her services, and 
estimate realistically the number of judicial 
hours needed to hear the action and to perform 
all the functions required of the senior judge. 
The hourly rate could not exceed an hourly rate 
that, if computed on a daily basis, would be 
more than the daily salary paid to a judge of 
the court in which the action was pending. 
The stipulation also would have to estimate 
realistically the costs of trial, including the 
services of a court reporter, the rental of an 
appropriate site to hold the trial if a regular 
courtroom were not available, and necessary 
expenses of the senior judge and support staff, 
including travel, lodging, and meals. 

The stipulation and a receipt for the deposit of 
required fees and costs would have to be filed 
with the chief or presiding judge of the court in 
which the action was pending. Upon that 
judge's approval, the stipulation would have to 
be forwarded to the Supreme Court for 
approval and assignment of the senior judge. 

If neither of the senior judges selected by the 
parties were designated, or if the designated 
judge could not hear the action for any reason, 
the parties could either select two other senior 
judges and resubmit the stipulation, or 
withdraw the stipulation. Otherwise, a 
stipulation could not be withdrawn except with 
the consent of the senior judge assigned to hear 
the action. Upon withdrawal, the action would 
regain the same status it had before the 
stipulation was filed or as ordered by the chief 
or presiding judge of the court in which the 
action was pending. 

Senior Judge Authority 

If the Supreme Court directly or through the 
State Court Administrator approved the 
stipulation and assigned a senior judge named 
in the stipulation, the senior judge would 
assume jurisdiction upon entry of that order. 
The senior judge would be authorized to 
perform all judicial duties required in the action 
and would exercise the same powers and duties 
of a judge sitting without a jury in the court in 
which the action was pending. The senior 
judge would have the same immunity from 
criminal and civil liability in connection with 

the exercise of his or her powers and duties as 
judge, as a judge of that court. 

While hearing and deciding an action, a senior 
judge would be prohibited from holding a 
nonjudicial office to the same extent as a judge 
of the court in which the action was pending, 
pursuant to Section 2, Article m of the State 
Constitution. The senior judge could be 
censured, suspended, removed, or retired to the 
same extent and for the same reasons as a 
judge of that court. In addition, while hearing 
and deciding an action, a senior judge would be 
subject to the provisions of the Code of Judicial 
Conduct prohibiting a judge from practicing law 
for compensation. 

A transcript of the proceedings and the 
evidence and other papers filed with the senior 
judge would have to be filed in the court in 
which the action was pending. Except for good 
cause shown to the chief or presiding judge, a 
final judgment would have to be entered by the 
senior judge within 21 days after all the parties 
had submitted their closing proofs and 
arguments. If an order, decision, or judgment 
were entered by a senior judge, the findings of 
fact made by the judge would be conclusive, in 
the absence of fraud. The Court of Appeals 
and Supreme Court would have the power to 
review questions of law involved with any 
order, decision, or judgment of the senior judge 
if the aggrieved party applied in the manner 
provided by the Michigan Court Rules for 
appellate review of orders, decisions, or 
judgments from the court in which the action 
was pending. 

A trial conducted by a senior judge would have 
to be a public trial held within the venue of the 
court where the action was pending. Unless 
the trial were held in a facility provided by the 
court, notice of the site of the trial would have 
to be entered upon the court file and published 
by the court clerk in a legally designated 
newspaper circulating within the court's 
jurisdiction not less than seven days before the 
trial date. 

Costs and Fees 

In each circuit court, a stipulated assignment 
fund would be established for the receipt of the 
following: 
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-- A nonrefundable stipulated assignment 
fund fee of $100 payable by each party 
to the action. 

- An amount equal to the following 
estimated costs: compensation that 
would be due the senior judge for his or 
her services and expenses; costs of the 
trial; and the cost of preparing and filing 
a transcript and filing evidence and other 
papers. 

-- Such other funds as provided by law or 
court rule. 

Upon the filing of a detailed statement of 
services rendered and costs incurred, and after 
approval of the statement by the chief or 
presiding judge, a senior judge would have to be 
reimbursed for actual and necessary expenses 
and compensated for services according to the 
hourly rate provided for in the stipulation. 
Before the trial concluded, the senior judge 
could file for interim payments. 

If at any time the chief or presiding judge 
believed that the parties had not deposited a 
sufficient sum to cover the senior judge's 
compensation or the costs of the trial, the chief 
or presiding judge could order the parties to 
deposit an additional amount, and could 
adjourn the trial until that amount was paid. 
If the additional amount were not paid within 
10 days after it was ordered, the chief or 
presiding judge could take appropriate action 
including dismissal of the action for failure to 
comply with the order. 

Money deposited in the assignment fund in 
excess of the actual compensation and costs of 
the trial and the parties' assignment fund fee 
would have to be refunded to the parties within 
a reasonable time after all appeals or times for 
appeal had expired. 

Unless otherwise stipulated by the parties, the 
prevailing party could be awarded costs (have 
them paid or reimbursed by the other party) 
according to the rules governing the taxing and 
awarding of costs and attorney fees in the 
court in which the action was pending. 

Senior judges would not be subject to the 
section of the Act that establishes the salary of 
retired judges performing judicial service. 

Indigent Waivers 

Upon motion by an indigent party, the chief or 
presiding judge could provide for a total or 
partial waiver of the fees and costs otherwise 
required if the court found all of the following: 

~ The moving party was indigent. 
Indigency would have to be determined 
according to rules governing waiver or 
suspension of fees and costs for indigent 
persons in the court in which the action 
was pending. 

— All the parties consented to the 
appointment of a senior judge. 

— It was in the best interest of justice for 
the action to be heard by a senior judge. 

— The stipulated assignment fund 
contained at least $25,000 in fees and 
the amount over $25,000 that was not 
earmarked for compensation and costs in 
another action was enough to pay the 
estimated compensation and costs. 

— The indigent party agreed in writing to 
reimburse the fund when the party was 
able to do so. 

The chief or presiding judge would have to 
require the indigent party to deposit in the 
fund the fees and costs that the court 
determined the party was capable of paying 
without undue hardship. 

Judicial Transfers 

Under the Act, the Supreme Court may direct 
a judge to serve in any court in which he or 
she "is authorized to act as judge", and 
municipal court and district court judges may 
serve as judges of the Detroit Recorder's Court. 
Under the bill, however, the Supreme Court 
could assign a judge of any court to serve as a 
judge in any other court in the State. An 
assigned judge would have to perform the 
duties of the judicial office in the same manner 
as if he or she were elected to that office. An 
assignment would have to be for a limited 
period or specific assignment. If possible, 
judges within the county in which a court was 
located would have to be designated to serve as 
judges of that court. 

The bill also would apply to all judges, instead 
of merely to district judges transferred to the 
recorder's court, the current requirement that 
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a transferred judge be paid as a salary for each 
day served 1/250 of the amount by which the 
salary of the judgeship to which he or she is 
transferred exceeds his or her total salary. 

MCL 600.225 et al. 

FISCAL IMPACT 

The bill would have an indeterminate fiscal 
impact on State and local units of government. 
Cost savings to the State and local units could 
result from use of the provisions that would 
allow parties to stipulate to a senior judge 
assignment, by reducing case backlogs without 
using State and local funds. The amount of 
savings would depend on the number of 
individuals who would use the provision. 

ARGUMENTS 

Supporting Argument 
The bill would create a flexible and efficient 
alternative to adjudication in which the parties 
to a nonjury civil dispute could elect to have 
their case heard privately and quickly by a 
senior judge of the parties' own choosing, 
instead of waiting years for the case to come 
before a court and trusting the luck of the 
draw in the assignment of a trial judge. This 
proposal would relieve crowded dockets while 
taking advantage of the wealth of talent and 
experience of Michigan's retired judges. 

The opportunity to select a senior judge having 
a particular expertise would be especially 
valuable in a complex commercial case, in a 
dispute involving difficult technical questions, 
or in a case simply involving a large amount of 
money or a vital aspect of a company's 
business. And, because the parties would likely 
attach greater credibility to the decision of 
someone they had a role in choosing, the 
proposed system could result in fewer appeals. 

In addition, parties stipulating to the 
assignment of a senior judge would avoid the 
problems inherent in a lengthy delay, when 
legal counsel often can do nothing to break out 
of the judicial logjam but wait and hope that 
witnesses do not die or forget their testimony. 
Instead, the parties could schedule the trial for 
a convenient time and place and be certain of 
those arrangements. 

Supporting Argument 
The bill's provisions pertaining to the transfer 
and assignment of judges would give the 
Supreme Court maximum flexibility to assign 
judges where they are needed the most. 
Allowing any judge to be assigned to serve in 
any court would codify the actual practice of 
the past 15 or so years, would emphasize the 
constitutional precept that Michigan has one 
court of justice, and would facilitate the 
assignment of judges based on their expertise 
or background. 

Opposing Argument 
Although the proposed senior judge assignment 
system would have the trappings of an official 
court, the bill actually would create a private 
system of justice that would be paid for by and 
available to wealthy parties only. While the bill 
would provide for a waiver of fees and costs for 
indigent parties under specific circumstances, 
many middle-income individuals could not 
afford to deposit in advance the estimated sum 
of a senior judge's fee, which would amount to 
hundreds of dollars per day, depending upon 
the salary of the sitting judge. More 
importantly, the criteria that would have to be 
met make it unlikely that a waiver ever would 
be granted. Because a stipulated assignment 
fund would have to contain at least $25,000, at 
the rate of a $100 deposit in the fund per 
party, at least 125 cases would have to be 
heard before even one indigent waiver could be 
granted. In a number of circuits that could 
take years. The bill also would require all of 
the parties to agree to the appointment of a 
senior judge before a waiver could be made. 
Since indigent-hence, uncollectible-parties are 
not usually sued, an indigent party would 
typically be the plaintiff, and, because time is 
money in a defendant's pocket, the defendant 
would have little incentive to consent to the 
assignment. In addition, the proposed "waiver" 
would not be a true waiver, since the indigent 
party would have to agree to reimburse the 
stipulated assignment fund when he or she was 
able to do so. 

Opposing Argument 
Although the bill provides that indigency would 
be determined "according to rules governing 
waiver or suspension of fees and costs for 
indigent persons in the court in which the 
action is pending", it is not clear what those 
rules are or whom they would cover. The 
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Michigan Court Rules do not appear to define 
"indigency", and the application of local court 
rules governing indigency, if any, could create 
a patchwork of standards throughout the State. 
Further, it is not clear whether financially 
troubled businesses or other entities would be 
eligible for a waiver, or whether the waiver 
provisions would apply only to natural persons. 

Opposing Argument 
While some might argue that trial court 
dockets would still be relieved even if only 
affluent individuals and large businesses used 
the senior judge system, removing those cases 
would in fact have little impact on the dockets. 
In the circuit court, family law cases constitute 
approximately 44% of the calendar, and civil 
damages cases—in which the plaintiffs usually 
want a jury—constitute some 20%. Most of the 
remaining civil cases, then, involve large 
corporations, which would be the parties taking 
advantage of the senior judge system. These 
parties already can go to private arbitration if 
they choose not to litigate; they do not need a 
separate forum created for them. Family law 
cases, on the other hand, would continue to 
suffer from and fill up a crowded docket. 
Rather than creating a private forum that 
spent the talent and expertise of senior judges 
on commercial disputes, it would be far more 
advantageous if the Supreme Court simply 
exercised its existing authority to assign visiting 
judges to backlogged dockets to clear up the 
pending family law cases. 

Response: Although it may be true that 
the cases in which the parties would stipulate 
to a senior judge assignment comprise only a 
fraction of the total civil cases, a complex 
commercial case or complicated divorce dispute 
may take years to resolve. Simply in terms of 
time that could be saved, removing these cases 
from the trial courts could have a significant 
Positive impact on the court calendar. 
Moreover, it can be argued that commercial 
disputes between private litigants unfairly 
consume the scarce resources of the judicial 
system and have no place in the courts at all. 

Opposing Argument 
The bill provides that a senior judge would be 
subject to removal to the same extent and for 
the same reasons as a sitting judge, but it does 
not address the parties' recourse in the event 
that a senior judge did not fulfill his or her 
responsibilities under what would amount to a 

contract between the parties and the judge; 
that is, whether the parties would be entitled to 
a refund of fees they had deposited in the 
stipulated assignment fund, and whether the 
judge would be obligated to reimburse interim 
payments already made to him or her. 
Conversely, the bill could be strengthened by 
expressly authorizing a senior judge to delay 
entering a final order until the parties 
themselves had fulfilled all of their obligations. 

Legislative Analyst: S. Margules 
Fiscal Analyst: F. Sanchez 

A8990\S635A 
This analysis was prepared by nonpartisan Senate staff for 
use by the Senate in its deliberations and does not 
constitute an official statement of legislative intent. 
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SENIOR JUDGE ASSIGNMENTS 

Senate Bill 635(Substitute H-3) 
First Analysis (5-17-90) 

Sponsor; Senator John F. Kelly 
Senate Committee: Judiciary 
House Committee: Judiciary 

THE APPARENT PROBLEM: 
As a means of relieving the backlogged dockets of 
Michigan's trial courts, where it can take years before a 
case is heard, and allowing parties to a civil dispute to 
have their case resolved quickly outside of the trial court 
system, it has been suggested that Michigan establish an 
alternative forum in which parties could select a former or 
retired judge to hear and decide the action. 

THE CONTENT OF THE BILL: 
The bill would amend the Revised Judicature Act to 
establish procedures under which parties to a nonjury civil 
action could stipulate to — and pay for — the assignment 
of a "senior judge" (a former judge or justice who had 
been elected to office) to hear and decide the case. Service 
as a senior judge would not constitute service for purposes 
of retirement in any public retirement system in Michigan. 
The bill also would make certain amendments regarding 
other judicial assignments. 

Use of Senior Judges. To obtain the assignment of a senior 
judge, all parties would have to agree to a stipulation 
which would also have to receive the approval of the chief 
or presiding judge of the court in which the action was 
pending. The stipulation would name two senior judges 
selected from a list of senior judges approved by the 
supreme court, specify the hourly rate of compensation for 
the judge (which could not exceed the rate of compensation 
paid to a judge of the court where the action was pending), 
and estimate costs and the number of judicial hours 
required. The stipulation also would mention who was to 
be responsible for various costs, and estimate the action's 
cost to the local unit of government for administering the 
senior judge civil action fund to be created by the bil l . Fees 
and estimated costs would be deposited with the clerk of 
the court. Upon the chief judge's approval , the stipulation 
would be sent to the supreme court for approval and 
designation of the senior judge. 

The designated judge would have the same powers and 
duties as a judge sitting without a jury in the relevant court. 
The trial would be public and held in the local county or 
district, and notice of its site would be published in a 
newspaper. Transcripts and evidence would be f i led in the 
court in which the action was pending. Except for good 
cause shown to that court's chief judge, the senior judge 
would have to enter a f inal judgment within 21 days after 
closing arguments. The decision of the senior judge would 
be conclusive, and appeal would not be available to any 
party. 

Two funds would be established in each judicial circuit. The 
s t ipu la t ion ass ignment f e e f u n d w o u l d receive the 
nonrefundable fee of $250 to be paid by each party to the 
action. Al l the money in this fund would have to be 
distributed annually and used to provide civil legal services 
through the Legal Aid and Defender Association of Detroit 

or through existing legal services and legal aid programs 
funded by the Legal Services Corporation. 

The civil action fund would be used to pay the senior judge's 
compensation and the costs of the action. The fund would 
receive the money paid for such expenses, including 
estimated costs of trial and estimated costs to the local unit 
of government, along with any other money provided by 
law or court rule. The senior judge would be compensated 
from the fund after fi l ing a detailed statement that was 
approved by the chief or presiding judge. The senior judge 
could demand interim payments on compensation and 
expenses. The chief or presiding judge could order parties 
to deposit addit ional money if it appeared at any time that 
the money already deposited would be insufficient. He or 
she could adjourn the trial until the additional amount was 
deposited, and if it was not deposited within ten days, he 
or she could return the action to its pre-stipulation status or 
take other measures considered necessary. Money paid in 
excess of what the actual compensation and costs turned 
out to be would be refunded to the parties within a 
reasonable time after f inal judgment. 

If neither of the two judges chosen by the parties was 
designated by the supreme court, or if the designated 
senior judge was unable to hear the action, the parties 
could select two other judges and resubmit the stipulation 
to the supreme court without having to pay another 
stipulation assignment fee; any party could instead elect to 
wi thdraw the stipulation and all deposits other than the 
stipulation assignment fee would be refunded. The only 
other circumstance under which the parties could wi thdraw 
the stipulation would be if the senior judge consented. Upon 
wi thdrawal , the action would regain the same status it had 
prior to the stipulation, unless the chief or presiding judge 
ordered otherwise. 

Other Judicial Assignments. The act says that the supreme 
court may assign a sitting judge to service in any court in 
which he or she is authorized to act as judge, and that 
municipal and district court judges may serve in the Detroit 
Recorder's Court. The bill would instead provide that a 
judge of any court could be assigned to serve in any other 
court. If possible, a judge would be assigned to serve in 
the same county where he or she ordinarily served. The bill 
also would extend to all judges provisions establishing daily 
compensation at the greater of $25 or 1/250 of the amount 
by which the salary of the assigned judgeship exceeds the 
assigned judge's regular salary (district judges assigned to 
the recorder's court are at present limited to the 1/250 
amount). 

MCL 600.225 et a l . 

HOUSE COMMITTEE ACTION: 
The House Judiciary Committee adopted a substitute that 
dif fered from the Senate-passed bill primarily in barring 
appeals from the decision of a senior judge hparing a case 



under stipulation (the Senate version al lowed appeals on 
questions of law); in setting a $250 stipulation assignment 
fee (the Senate vers ion spec i f i ed $100) ; and in not 
providing for waiver of fees in indigency cases where the 
parties wanl appointment of a senior judge (the Senate 
version provided for fees to be waived when the stipulated 
assignment fund reached a minimum c i ^ n t ) . Other 
changes include the establishment of sepamte funds for 
stipulation assignment fees and anticipated costs, rather 
than a single pooled fund, and the amendment or repeal 
of various provisions dealing with judicial assignment, thus 
i m p r o v i n g consis tency w i t h the g e n e i t i ! ass ignment 
provisions proposed by the bil l . Unlike the Senate-passed 
bi l l , the House committee version does nol specify an 
effective date. 

FISCAL IMPLICATIONS; 
The House Fiscal Agency reports that the fiscal implications 
of the bill are indeterminable at this t ime. However, to the 
degree that the bill diverted carps f»om publicly-funded 
courts, the bill could result in induced costs for the state 
and local units of government ( 5 1 5 90) 

ARGUMENTS: 
Fort 
The bill would «-rent*» a flexible an-1 »xficient alternative to 
adjudication in which the parties *r< -J nonjury '•ivil dispute 
could elect to have the"' ca«e h<=*f> d privately find quickly 
by a former judge of theii ov\, n < b o o i n g , instead of waiHnq 
yea»s for the case to com*» before «• ourt and trusting the 
luck of 1he draw in the assignment >'J a hial judge. This 
proposal would relieve crowded deckels while taking 
advantage of the wealth of talent and experience of 
Michigan's retired judges. 

The opportunity to select a senior judge having a particular 
expertise would be especially valuable in a complex 
commercial case, in a dispute involving diff icult technical 
questions, or in a case simply involving a large amount of 
money or a vital aspect of a company's business. The 
alternative could also be appeal ing in domestic disputes 
where a speedy resolution is desired. Parties st'pulnting to 
the assignment of a senior judge wo>ild avoid the problems 
inherent in a lengthy delay of a civil t r ia l , where legal 
counsel can often do nothing to break out of the judicial 
logjam but wai t and hop» t b i t v'+nesses do not die or 
forget their testimony. lnst«"H the parties could schedule 
the trial for a convenient t i t - i - ' tnd be certain of those 
arrangements. 

Against: 
Although the proposed senior judge assignment system 
would have the trappings of qn official court, the bill 
actually would create a private system of justice, using 
judges trained in pub!icly-f»»^ed courts that would be 
paid for by and available to only wealthy parties. Most 
people could not af ford to deposit in advance the sums 
demanded by the bil l . While the bill laudably would 
channel $250 stipulation assignment fees to Legal Aid (and 
not, it is hoped, at the expense of funding from other 
sources), this assistance to legal programs for the poor 
w o u l d do no th ing to make the b i l l 's " r e n t - a - j u d g e " 
alternative accessible to them. If more judges are needed 
to relieve crowded dockets, then money should be found 
to f inance addit ional judgeships. 

Response: The bill does not ignore the problems faced 

by indigent litigants. It provides money directly for civil 
legal services, and is an improvement on earlier proposals 
that would have limited access to funds to litigants in 
counties where accumulated stipulated assignment fees 
reached $25,000. 

Against: 
While some might argue that tr ial court dockets would still 
be relieved even if only affluent individuals and large 
businesses used the senior judge system, removing those 
cases would in fact have little impact on the dockets. 
Domestic relations cases make up about half of total circuit 
court caseload, with various sorts of civil cases constituting 
another 25 per«-pnt. Of the non domeslic civil cases, about 
half involve ri» il dmnaqes actions of the sort where 
plaintiffs are likely to want a jury. It is the remaining civil 
coses thai include those involving the large corporations 
» h " opppo r to be the MMaonts most l ikely to t ake 
advantage of a senior judge system. However, these 
parties can nlready go to private arbitration if they choose 
not to lit igate; rhey do not ne°d a separate forum created 
for them Family Saw cose*, on the other hand, likely would 
continue to suffer from nnri fill up a crowded docket. 
Rather than creating a pi ivate forum that spent th» talent 
and expertise ol senior jiidu.es on commercial disputes, it 
would He better if the sup""<T«e court simply c e f ' s e d its 
existing authciitv to assian «Kiting judges to backloaqed 
dockets to clear up the pending family law cases 

ite<$p(tff$«" /Ml'i 'nigh it n> JV he hw that the ojses in 
wh ich the po t t ies w o u l d s t ipu la te to a senior j udge 
as&ianmenl would be only ' i f»o-tior> of th» tot«il «-'"il r<"i<-e« 
a complicated commercial i t * e or divorce dispu1<° may 
take years to resolve. Simply in terms of time that could be 
saved, removinq these cnst-s from the trial courts rouM 
hove a significant positive irnpnet on Hip court calendar 
Moreover, it can be ataued that commercial disputes 
between private litigants unf i i r lv consume the scarce 
resources of the «-ourt system arid hav» little place it» *h« 
courts at a l l . 

For: 
The b i l l 's prov is ions p e r t a i n i n g to the t rans fe r and 
assignment of judges wou ld give the stipiem*» c w r t 
maximum flexibility to assiqn judges where th^y fli" 
needed the most The Nil would codify ncti icl pm<*fic*» 
would emphasize lb» <*onstitul!onal pr«*?ept th«t Michigan 
has one cour t of j u s t k e , a n d w o u l d f a c i l i t a t e the 
a s s i a n m e n t of j udqes b a s e d " P tfaeir f s ^ p ^ f t i s " « i 
background. 

Response: The bill apparently means to consolidate the 
various provisions on various typp* of nssiqnments involvinq 
sitting (as opposed to retired) judqes Whi'e th» bill would 
delete and repeal some inconsistent language, il overlooks 
other sections of the Revised Judicature Act that deal with 
transferred municipal judges (MCL 600.225a) and visiting 
circuit judges (MCL 600.558). These sections provide for 
compensation in amounts inconsistent with that proposed 
by the bi l l . It appears that these inconsistencies should be 
removed and the act carefully examined for additional 
inconsistencies that may yet be hidden. 

Against: 
By barring appeals f rom the decision of a senior judge 
hearing a case under stipulation, the bill would discourage 
litigants from making use of this alternative, thus limiting 
the bill's effectiveness in relieving crowded dockets. The 
Senate-passed version al lowed appeals on issues of law, 
and justice and common sense suggest that such appeals 



be al lowed. 
Response: There is nothing wrong with requiring parties 

who voluntarily seek a special expedited process to also 
have to give up rights to appeal . To do otherwise would 
be to risk overburdening the court of appeals with a 
plethora of appeals brought f rom stipulated assignment 
cases, thus offsetting the efficiencies claimecj fop the 
concept. |n addit ion, if would be unfair for cases being 
brought up through the regular system to have to endure 
the usual delays while al lowing swift access to appeals to 
those who can purchase stipulated assignment. 

Against: 
If, as its proponents suggest, the bill would tend to remove 
certain types of cases f rom the civil legal system, then it 
also could have some curious effects on the development 
of case law, particularly as appeals would be forbidden 
in stipulated assignment cases. For example, some types 
of issues could tend to be underrepresented in the body of 
case law, and Michigan case law could lag behind 
developments elsewhere. 

Against: 
The bill should limit the assignment of sitting municipal 
judges to municipal courts. Experience gained in the half-
dozen municipal courts does not necessarily qualify a 
person for assignment to a higher court. Current supreme 
court policy is to limit assignment of municipal judges to 
municipal courts and to performing marriages in other 
courts. The bill should reflect this. 

Response: It would be overly rigid to statutorily limit the 
assignment of sitting municipal judges to municipal courts. 
The decision of an individual judge's qualifications for a 
given assignment is best left to the supreme court. There 
are municipal judges with trial court experience, and the 
state should be able to utilize those skills in easing crowded 
trial dockets. 

Against: 
The bill would limit a senior judge's daily compensation to 
that received by sitting judges, which would make it 
unnecessarily difficult for parties to f ind a senior judge 
will ing to hear their dispute. With that l imitation, former 
judge? now in private practice understandably wil l be 
pejuctant to, accep t the l ower ra te of compensa t i on 
demanded by the bil l . The state does not have a legitimate 
interest in limiting the rate of compensation that private 
parties are wil l ing to pay, and the bill should be amended 
to remove the limitation. 

POSITIONS: 
The Michigan Judges Association supports the bil l . (5-15-
90) 

The Michigan Retired Judges Association supports the bi l l . 
(5-15-90) 

The Michigan Trial Lawyers Association supports the bi l l . 
(5-16-90) 

The State Bar of Michigan supports the bil l . (5-15-90) 
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