
HOUSE BILL No. 4269
February 15, 1991, Introduced by Reos. MurDhy, DeLanae, Martin, 

Niederstadt, Perry Bullard and Jonker and referred to the Committee 

on Labor.

A  bi l l  to a m e n d  s e c t i o n  15 of Act No. 1 of the P u b l i c  A c t s  

of the E x t r a  S e s s i o n  of 1936, e n t i t l e d  as a m e n d e d  

" M i c h i g a n  e m p l o y m e n t  s e c u r i t y  act,"

as a m e n d e d  by Act No. 228 of the P u b l i c  A c t s  of 1989, be i n g  s e c ­

tion 4 21.15 of the M i c h i g a n  C o m p i l e d  Laws.

T H E  P E O P L E  O F  T H E  S T A T E  O F  M I C H I G A N  ENACT:

1 S e c t i o n  1. S e c t i o n  15 of Act No. 1 of the P u b l i c  A c t s  of

2 the E x t r a  S e s s i o n  of 1936, as a m e n d e d  by Act No. 228 of the

3 P u b l i c  A c t s  of 1989, being s e c t i o n  421.15 of the M i c h i g a n

4 C o m p i l e d  Laws, is a m e n d e d  to read as follows:

5 Sec. 15. (a) C o n t r i b u t i o n s  u n p a i d  on the d a t e  o n  w h i c h  t h e y

6 a r e  du e  an d  payable, as p r e s c r i b e d  by the com m i s s i o n ,  shall bear

7 i n t e r e s t  at the rate of 1% per month, c o m p u t e d  on a da y  to da y

8 b a s i s  for ea c h  day the d e l i n q u e n c y  is unpaid, fr o m  an d  a f t e r  that

9 d a t e  u n t i l  p a y m e n t  plus a c c r u e d  interest is r e c e i v e d  by the
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1 c o m m i s s i o n .  A M O U N T S  I L L E G A L L Y  O B T A I N E D  O R  P R E V I O U S L Y  W I T H H E L D

2 F R O M  P A Y M E N T  A N D  D A M A G E S  T H A T  A R E  R E C O V E R E D  BY T H E  C O M M I S S I O N

3 U N D E R  S E C T I O N  54(A) A N D  (B) A N D  S E C T I O N S  54A T O  54C O F  T H I S  A C T

4 S H A L L  B E A R  I N T E R E S T  A T  T H E  R A T E  O F  1% PE R  MONTH, C O M P U T E D  O N  A

5 D A Y - T O - D A Y  B A S I S  FO R  E A C H  DAY T H E  A M O U N T S  R E M A I N  U N P A I D  U N T I L

6 P A Y M E N T  P L U S  A C C R U E D  I N T E R E S T  IS R E C E I V E D  BY T H E  C O M M I S S I O N .  T h e

7 i n t e r e s t  O N  U N P A I D  C O N T R I B U T I O N S ,  e x c l u s i v e  of p e n a l t i e s ,  shall

8 not e x c e e d  50% of the a m o u n t  of c o n t r i b u t i o n s  due at due date.

9 I n t e r e s t  a n d  p e n a l t i e s  c o l l e c t e d  p u r s u a n t  to this s e c t i o n  shall

10 be p a i d  into the c o n t i n g e n t  fund. The c o m m i s s i o n  m a y  c a n c e l  an y

11 i n t e r e s t  an d  a n y  p e n a l t y  wh e n  it is shown that the f a i l u r e  to p a y

12 on or b e f o r e  the last day on w h i c h  the tax co u l d  ha v e  be e n  p a i d

13 w i t h o u t  i n t e r e s t  and p e n a l t y  was not the result of n e g l i g e n c e ,

14 i n t e n t i o n a l  d i s r e g a r d  of the rules of the com m i s s i o n ,  or fraud.

15 (b) T h e  c o m m i s s i o n  m a y  m a k e  a s s e s s m e n t s  a g a i n s t  an e m p l o y e r ,

16 C L A I M A N T ,  E M P L O Y E E  O F  T H E  C OMMISSION, O R  T H I R D  P A R T Y  w h o  fails to

17 p a y  c o n t r i b u t i o n s ,  r e i m b u r s e m e n t  p a y m e n t s  in lieu of c o n t r i b u -

18 tions, p e n a l t i e s ,  forfeitures, or interest as r e q u i r e d  by this

19 act. Th e  c o m m i s s i o n  shall i m m e d i a t e l y  n o t i f y  the employer,

20 C L A I M A N T ,  E M P L O Y E E  O F  T H E  C O MMISSION, O R  T H I R D  P A R T Y  of the

21 a s s e s s m e n t  in w r i t i n g  by c e r t i f i e d  or r e g i s t e r e d  mail, re t u r n

22 r e c e i p t  d e m a n d e d .  A N  A S S E S S M E N T  BY T H E  C O M M I S S I O N  A G A I N S T  A

23 C L A I M A N T ,  A N  E M P L O Y E E  O F  T H E  C O M M I SSION, O R  A  T H I R D  P A R T Y  U N D E R

24 T H I S  S U B S E C T I O N  S HALL BE M A D E  O N L Y  FO R  P E N A L T I E S  A N D  I N T E R E S T  O N

25 T H O S E  P E N A L T I E S  F O R  V I O L A T I O N S  O F  S E C T I O N  54(A) O R  (B) O R

26 S E C T I O N S  5 4 A  T O  54C. T h e  a s s e s sment, w h i c h  shall c o n s t i t u t e  a

27 d e t e r m i n a t i o n ,  shall be final un l e s s  the employer, C L A I M A N T ,
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1 E M P L O Y E E  O F  T H E  C O MMISSION, O R  T H I R D  PA R T Y  files w i t h  the

2 c o m m i s s i o n  an a p p l i c a t i o n  for a r e d e t e r m i n a t i o n  of the a s s e s s m e n t

3 in a c c o r d a n c e  w i t h  s e ction 32a. A  r e view by the c o m m i s s i o n  or an

4 a p p e a l  to a r e f e r e e  or the a ppeal bo a r d  on the a s s e s s m e n t  shall

5 not r e o p e n  a q u e s t i o n  c o n c e r n i n g  an e m p l o y e r ' s  l i a b i l i t y  for con-

6 t r i b u t i o n s  or r e i m b u r s e m e n t  p a y m e n t s  in lieu of c o n t r i b u t i o n s ,

7 u n l e s s  the e m p l o y e r  was not a p a r t y  to the p r o c e e d i n g  or d e c i s i o n

8 w h e r e  the b a s i s  for the a s s e s s m e n t  was d etermined. An  e m p l o y e r

9 m a y  p a y  a n  a s s e s s m e n t  under p r o t e s t  and file an a c t i o n  to r e cover

10 the a m o u n t  p a i d  as p r o v i d e d  under s u b s e c t i o n  (d). U n l e s s  an

11 a s s e s s m e n t  is p a i d  w i t h i n  15 days after it bec o m e s  final the com-

12 m i s s i o n  m a y  issue a w a r r a n t  under its off i c i a l  seal for the col-

13 l e c t i o n  of an amo u n t  req u i r e d  to be paid p u r s u a n t  to the

14 a s s e s s m e n t .  Th e  c o m m i s s i o n  t h rough its a u t h o r i z e d  e mployees,

15 un d e r  a w a r r a n t  issued, m a y  levy upon and sell the p r o p e r t y  of

16 the e m p l o y e r  w h i c h  is used in c o n n e c t i o n  w i t h  the e m p l o y e r ' s

17 b u s i n e s s ,  or w h i c h  is s u bject to a notice to withhold, f ound

18 w i t h i n  the state, for the p a y m e n t  of the a m ount of the c o n t r i b u -

19 tions i n c l u d i n g  p e n a lties, interests, and the cost of e x e c u t i n g

20 the wa r r a n t .  P r o p e r t y  of the employer used in c o n n e c t i o n  w i t h

21 the e m p l o y e r ' s  b u s i n e s s  shall not be e x empt fr o m  levy under the

22 w a r r a n t .  W a g e s  subject to a notice to w i t h h o l d  shall be ex e m p t

23 to the ext e n t  the wages are exempt from g a r n i s h m e n t  under the

24 laws of this state. The w a r r a n t  shall be ret u r n e d  to the c o m m i s -

25 s i o n  t o g e t h e r  w i t h  the m o n e y  c o l l e c t e d  by v i r t u e  of the w a r r a n t

26 w i t h i n  the time s p e c i f i e d  in the w a r r a n t  w h i c h  shall not be less

27 than 20 nor m o r e  than 90 days after the date of the warrant. T h e
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c o m m i s s i o n  shall p r o c e e d  up o n  the w a r r a n t  in all r e s p e c t s  an d  

w i t h  like e f f e c t  and in the same man n e r  as p r e s c r i b e d  by law in 

r e s p e c t  to e x e c u t i o n s  issued ag a i n s t  p r o p e r t y  u p o n  j u d g m e n t s  by a 

c o u r t  of record. The state, t h rough the c o m m i s s i o n  or some ot h e r  

o f f i c e r  or a g e n t  d e s i g n a t e d  by it, m a y  bid for an d  p u r c h a s e  p r o p ­

e r t y  s o l d  under the p r o v i s i o n s  of this subsection. If a p e rso n 

o r em p lo y i n g unit AN EMPLOYER, CLAIMANT, E M P L O Y E E  OF  T H E  C O M M I S ­

SION, O R  T H I R D  PARTY, AS APP L I C A B L E ,  is d e l i n q u e n t  in the p a y m e n t  

of a c o n t r i b u t i o n ,  r e i m b u r s e m e n t  p a y m e n t  in lieu of c o n t r i b u t i o n ,  

p e n a l t y ,  f o rfeiture, or interest p r o v i d e d  for in this act, the 

c o m m i s s i o n  m a y  g i v e  not i c e  of the amo u n t  of the d e l i n q u e n c y  

s e r v e d  e i t h e r  p e r s o n a l l y  or by r e g i s t e r e d  mail, to a p e r s o n  or 

le g a l  entity, in c l u d i n g  the state and its s u b d i v i s i o n s ,  w h i c h  has 

in p o s s e s s i o n  or under con t r o l  a c r edit or other i n t a n g i b l e  p r o p ­

e r t y  b e l o n g i n g  to the d e l i  

E M P L O Y E R ,  CLA I M A N T ,  E M P L O Y E E  OF  T H E  C O MMISSION, O R  T H I R D  PARTY, 

or w h o  o w e s  a debt to the d  

E M P L O Y E R ,  CLA I M A N T ,  E M P L O Y E E  OF  THE C O MMISSION, O R  T H I R D  P A R T Y  at 

the ti m e  of the receipt of the notice. A  p e r s o n  or legal e n t i t y  

so n o t i f i e d  shall not transfer or m a k e  a d i s p o s i t i o n  of the 

credit, o t h e r  i n t a n g i b l e  p r o p e r t y  or debt w i t h o u t  r e t a i n i n g  an 

a m o u n t  s u f f i c i e n t  to p a y  the am o u n t  s p e c i f i e d  in the no t i c e  

u n l e s s  the c o m m i s s i o n  con s e n t s  to a transfer or d i s p o s i t i o n  or 45 

d a y s  h a v e  e l a p s e d  from the receipt of the notice. A  p e r s o n  or 

l e g a l  e n t i t y  so n o t i f i e d  shall a d v i s e  the c o m m i s s i o n  w i t h i n  5 

d a y s  a f t e r  r e c e i p t  of the not i c e  of a credit, other i n t a n g i b l e  

p r o p e r t y  or debt, w h i c h  is in its p o ssession, under its c o n t r o l

4
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1 or o w e d  by it. A  p e r s o n  or legal e n t i t y  w h i c h  is n o t i f i e d  a n d

2 w h i c h  t r a n s f e r s  or d i s p o s e s  of cre d i t s  or p e r s o n a l  p r o p e r t y  in

3 v i o l a t i o n  of this sec t i o n  shall be liable to the c o m m i s s i o n  for

4 the v a l u e  of the p r o p e r t y  or the a m ount of the debts thus t r a n s -

5 f e r r e d  or paid, but not m o r e  than the a m o u n t  s p e c i f i e d  in the

6 notice. A n  a m o u n t  due a d e l i n q u e n t  employer, CLAIMANT, E M P L O Y E E

7 O F  T H E  C O M M I S S I O N ,  O R  T H I R D  PA R T Y  subject to a no t i c e  to w i t h h o l d

8 sh a l l  be p a i d  to the c o m m i s s i o n  up o n  se r v i c e  up o n  the d e b t o r  of a

9 w a r r a n t  i s s u e d  under this section.

10 (c) In a d d i t i o n  to the m o d e  of c o l l e c t i o n  p r o v i d e d  in su b -

11 s e c t i o n  (b), if, after due notice, an e m p loyer d e f a u l t s  in p a y -

12 m e n t  of c o n t r i b u t i o n s  or interest on the c o n t r i b u t i o n s ,  O R  A

13 C L A I M A N T ,  E M P L O Y E E  OF  T H E  COMMISSION, O R  T H I R D  P A R T Y  D E F A U L T S  IN

14 T H E  P A Y M E N T  O F  A  P E N A L T Y  O R  I N T EREST O N  A  P E N A L T Y  the c o m m i s s i o n

15 m a y  b r i n g  an a c t i o n  at law in a court of c o m p e t e n t  j u r i s d i c t i o n

16 to c o l l e c t  a n d  recover the am o u n t  of a con t r i b u t i o n ,  an d  an y

17 i n t e r e s t  on the c o n tribution, O R  TH E  P E N A L T Y  O R  I N T E R E S T  O N  T H E

18 PENALTY, a n d  in a d d i t i o n  10% of the amount of c o n t r i b u t i o n s  O R

19 P E N A L T I E S  fo u n d  to be due, as damages. An  employer, C L A I MANT,

20 E M P L O Y E E  O F  T H E  C O MMISSION, O R  T H I R D  P A R T Y  a d j u d g e d  in d e f a u l t

21 sh a l l  p a y  costs of the action. A N  A C T I O N  BY TH E  C O M M I S S I O N

22 A G A I N S T  A  CLAIMANT, E M P L O Y E E  OF TH E  COMMISSION, O R  T H I R D  P A R T Y

23 U N D E R  T H I S  S U B S E C T I O N  S HALL BE B R O U G H T  O N L Y  TO  R E C O V E R  P E N A L T I E S

24 A N D  I N T E R E S T  O N  T H O S E  P E N A L T I E S  FO R  V I O L A T I O N S  OF S E C T I O N  54(A)

25 O R  (B) O R  S E C T I O N S  54A T O  54C. Civil a c t i o n s  b r ought under this

26 s e c t i o n  shall be he a r d  by the court at the ea r l i e s t  p o s s i b l e

27 date. W h e n  a judgment is o b t a i n e d  a g a i n s t  an e m ployer for
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c o n t r i b u t i o n s  an d  an e x e c u t i o n  on that judgment is r e t u r n e d  

u n s a t i s f i e d ,  the e m p loyer ma y  be e n j o i n e d  fr o m  o p e r a t i n g  a n d  

d o i n g  b u s i n e s s  in this state until the judgment is sat i s f i e d .

T h e  c i r c u i t  court of the co u n t y  in w h i c h  the jud g m e n t  is d o c k e t e d  

or the c i r c u i t  court for the co u n t y  of In g h a m  m a y  g r a n t  an 

i n j u n c t i o n  u p o n  the p e t i t i o n  of the commission. A  co p y  of the 

p e t i t i o n  for i n j u n c t i o n  and a n otice of wh e n  and w h e r e  the co u r t  

sh a l l  act o n  the p e t i t i o n  shall be s e rved on the e m p l o y e r  at 

least 21 da y s  b e f o r e  the court m a y  grant the injunction.

(d) A n  e m p l o y e r  or e m p l o y i n g  unit i m p r o p e r l y  c h a r g e d  or 

a s s e s s e d  c o n t r i b u t i o n s  p r o v i d e d  for under this act O R  A  C L A I M A N T ,  

E M P L O Y E E  O F  T H E  C O MMISSION, OR T H I R D  PA R T Y  I M P R O P E R L Y  A S S E S S E D  A  

P E N A L T Y  U N D E R  T H I S  AC T  and w h o  p a i d  the c o n t r i b u t i o n s  O R  P E N A L T Y  

u nder p r o t e s t  w i t h i n  30 days after the m a i l i n g  of the n o t i c e  of 

d e t e r m i n a t i o n  of assessment, m a y  recover the a m o u n t  i m p r o p e r l y  

c o l l e c t e d  or paid, together w i t h  interest, in any pro p e r  a c t i o n  

a g a i n s t  the commission. The circuit court of the c o u n t y  in w h i c h  

the e m p l o y e r  or e m p l o y i n g  unit OR  CLAIMANT, E M P L O Y E E  O F  T H E  C O M ­

M I S S I O N ,  O R  T H I R D  PARTY resides, or, IN THE C A S E  O F  AN  E M P L O Y E R  

O R  E M P L O Y I N G  UNIT, in w h i c h  is l o cated the p r i n c i p a l  o f f i c e  or 

p l a c e  of b u s i n e s s  of the e m p loyer or e m p l o y i n g  unit, shall ha v e  

o r i g i n a l  j u r i s d i c t i o n  of an a c t i o n  to recover c o n t r i b u t i o n s  

i m p r o p e r l y  p a i d  or c o l l e c t e d  OR  A  P E N A L T Y  I M P R O P E R L Y  A S S E S S E D  

w h e t h e r  or not the c harge or a s s e s s m e n t  has been r e v i e w e d  by the 

c o m m i s s i o n  or h e a r d  or r e v i e w e d  by a r e feree or the a p p e a l  

board. T h e  co u r t  shall not have j u r i s d i c t i o n  of the a c t i o n  

u n l e s s  w r i t t e n  n o tice of c l a i m  is g i v e n  to the c o m m i s s i o n  at

6
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1 le a s t  30 da y s  b e f o r e  the i n s t i t u t i o n  of the action. In an a c t i o n

2 to re c o v e r  c o n t r i b u t i o n s  p a i d  or c o l l e c t e d  O R  P E N A L T I E S  A S S E S S E D ,

3 the c o u r t  shall a l l o w  costs to such an ex t e n t  a n d  in a m a n n e r  as

4 it m a y  c o n s i d e r  proper. E ither p a r t y  to the a c t i o n  shall h a v e

5 the right of appeal, as is now p r o v i d e d  by law, in other c i v i l

6 act i o n s .  A N  A C T I O N  BY A  CLAIMANT, E M P L O Y E E  O F  T H E  C O M M I S S I O N ,  O R

7 T H I R D  P A R T Y  A G A I N S T  T H E  C O M M I S S I O N  U N D E R  TH I S  S U B S E C T I O N  S H A L L  BE

8 B R O U G H T  O N L Y  T O  R E C O V E R  P E N A L T I E S  A N D  I N T E R E S T  ON  T H O S E  P E N A L T I E S

9 I M P R O P E R L Y  A S S E S S E D  BY T H E  C O M M I S S I O N  U N D E R  S E C T I O N  54(A) O R  (B)

10 O R  S E C T I O N S  54A T O  54C. If a final judgment is r e n d e r e d  in favor

11 of the p l a i n t i f f  in an a c t i o n  to recover the a m o u n t  of c o n t r i b u -

12 tions i l l e g a l l y  c o l l e c t e d  or charged, the tre a s u r e r  of the co m -

13 m i s s i o n ,  u p o n  receipt of a c e r t i f i e d  copy of the final judgment,

14 s hall p a y  the a m o u n t  of c o n t r i b u t i o n s  i l l e gally c o l l e c t e d  or

15 c h a r g e d  O R  P E N A L T I E S  A S S E S S E D  from the c l e a r i n g  account, a n d  p a y

16 i n t e r e s t  as m a y  be a l l o w e d  by the court, in an am o u n t  not to

17 e x c e e d  the ac t u a l  ear n i n g s  of the c o n t r i b u t i o n s  as m a y  h a v e  b e e n

18 f o u n d  to h a v e  be e n  ill e g a l l y  c o l l e c t e d  or charged, f r o m  the c o n -

19 t i n g e n t  fund.

20 (e) Ex c e p t  for liens a n d  e n c u m b r a n c e s  r e c o r d e d  b e f o r e  the

21 f i l i n g  of the n o t i c e  p r o v i d e d  for in this section, all c o n t r i b u -

22 tions, interest, a n d  p e n a l t i e s  p a y a b l e  under this act to the c o m -

23 m i s s i o n  f r o m  an em p lo y i n g unit vrh i c h EMPLOYER, CLAIMANT,

24 E M P L O Y E E  O F  T H E  COMMISSION, O R  T H I R D  P A R T Y  T H A T  n e g l e c t s  to p a y

25 the same w h e n  due shall be a first an d  prior lien u p o n  all p r o p -

26 e r t y  a n d  rights to property, real and personal, b e l o n g i n g  to the

27 em p lo y i n g -u n i t  EMPLOYER, CLAIMANT, E M P L O Y E E  O F  T H E  C O M M I S S I O N ,
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1 O R  T H I R D  PARTY. The lien shall c o n t i n u e  until the l i a b i l i t y  for

2 t h e T H A T  a m o u n t  t h e r e o f or a judgment a r i s i n g  out of the

3 l i a b i l i t y  is s a t i s f i e d  or b e c o m e s  u n e n f o r c e a b l e  by rea s o n  of

4 l a p s e  of time. The lien shall a t t a c h  to the em p l o y i n g ' u n i t *a

5 p r o p e r t y  a n d  rights to p r o p e r t y  O F  T H E  EMPLOYER, C L A I MANT,

6 E M P L O Y E E  O F  T H E  COMMISSION, OR  T H I R D  PARTY, w h e t h e r  real or p e r -

7 sonal, f r o m  a n d  after the date that a report upon w h i c h  the spe-

8 c i f i c  tax is c o m p u t e d  is req u i r e d  by this act to be filed.

9 N o t i c e  of the lien shall be r e c orded in the o f f i c e  of the re g i s -

10 ter of d e e d s  of the c o u n t y  in w h i c h  the p r o p e r t y  s u b j e c t  to the

11 l i e n  is s i t uated, and the register of deeds shall r e c e i v e  the

12 n o t i c e  for recording. T H I S  S U B S E C T I O N  SH A L L  A P P L Y  O N L Y  T O  P E N A L -

13 T I E S  A N D  I N T E R E S T  ON T H O S E  P E N A L T I E S  A S S E S S E D  BY T H E  C O M M I S S I O N

14 A G A I N S T  A  C L A I MANT, E M P L O Y E E  O F  TH E  C O MMISSION, O R  T H I R D  P A R T Y

15 F O R  V I O L A T I O N S  O F  S E C T I O N  54(A) O R  (B) O R  S E C T I O N S  54A T O  54C.

16 If th e r e  is a d i s t r i b u t i o n  of an e m p l o y e r ' s  a s s e t s  p u r s u a n t

17 to a n  o r d e r  of a court under the laws of this state, i n c l u d i n g  a

18 r e c e i v e r s h i p ,  a s s i g n m e n t  for be n e f i t  of creditors, a d j u d i c a t e d

19 i n s o l v e n c y ,  com p o s i t i o n ,  or similar pro c e e d i n g s ,  c o n t r i b u t i o n s

20 t h e n  or t h e r e a f t e r  due shall be p a i d  in full b e f o r e  all ot h e r

21 c l a i m s  e x c e p t  for wages and c o m p e n s a t i o n  under the w o r k e r ' s  d i s -

22 a b i l i t y  c o m p e n s a t i o n  act of 1969, Act No. 317 of the P u b l i c  A c t s

23 of 1969, b e i n g  sec t i o n s  418.101 to 418.941 of the M i c h i g a n

24 C o m p i l e d  Laws. In the d i s t r i b u t i o n  of est a t e s  of d e c e d e n t s ,

25 c l a i m s  for f u n e r a l  e x p e n s e s  and exp e n s e s  of last s i c k n e s s  shall

26 a l s o  be e n t i t l e d  to priority.
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1 (f) A n  i n j u n c t i o n  shall not issue to stay p r o c e e d i n g s  for

2 a s s e s s m e n t  or c o l l e c t i o n  of contrib u t i o n s ,  or interest or p e n a l t y

3 on  c o n t r i b u t i o n s ,  levied and r e q uired by this act.

4 (g) A  p e r s o n  or e m p l o y i n g  unit, w h i c h  a c q u i r e s  the o r g a n i -

5 zation, trade, business, or 75% or m o r e  of the a s s e t s  f r o m  an

6 e m p l o y i n g  unit, as a s u c c essor d e f i n e d  in s e c t i o n  41 ( 2 ) ,  shall be

7 l i a b l e  for c o n t r i b u t i o n s  and interest due to the c o m m i s s i o n  f r o m

8 the t r a n s f e r o r  at the time of the a c q u i s i t i o n  in an a m o u n t  not to

9 e x c e e d  the r e a s o n a b l e  v alue of the orga n i z a t i o n ,  trade, b u s i n e s s ,

10 or a s s e t s  acquired, less the am o u n t  of a s e c u r e d  i n t erest in the

11 a s s e t s  o w n e d  by the t r a n s f e r e e  w h i c h  are e n t i t l e d  to pri o r i t y *

12 T h e  t r a n s f e r o r  or t r a n s f e r e e  w h o  has, not less than 10 days

13 b e f o r e  the acq u i s i t i o n ,  req u e s t e d  from the c o m m i s s i o n  in w r i t i n g

14 a s t a t e m e n t  c e r t i f y i n g  the status of c o n t r i b u t i o n  l i a b i l i t y  of

15 the t r a n s f e r o r  shall be p r o v i d e d  w i t h  that s t a t e m e n t  an d  the

16 t r a n s f e r e e  shall not be liable for any a m ount due fr o m  the t r a n s -

17 feror in e x c e s s  of the am o u n t  of l i a b i l i t y  c o m p u t e d  as p r e s c r i b e d

18 in this s u b s e c t i o n  and c e r t i f i e d  by the c ommission. At least 2

19 c a l e n d a r  da y s  not i n c l uding a Saturday, Sunday, or legal h o l i d a y

20 b e f o r e  the a c c e p t a n c e  of an offer, the transferor, or the

21 t r a n s f e r o r ' s  real e state bro k e r . o r  other agent r e p r e s e n t i n g  the

22 transf e r o r ,  shall d i s c l o s e  to the tra n s f e r e e  on a fo r m  p r o v i d e d

23 b y  the c o mmission, the a m o u n t s  of the t r a n s f e r o r ' s  o u t s t a n d i n g

24 u n e m p l o y m e n t  tax liability, u n r e p o r t e d  u n e m p l o y m e n t  tax l i a b i l i -

25 ty, a n d  the tax payments, tax rates, and c u m u l a t i v e  b e n e f i t

26 c h a r g e s  for the most recent 5 years, a listing of all i n d i v i d u a l s

27 c u r r e n t l y  e m p l o y e d  by the transferor, and a listing of all
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1 e m p l o y e e s  s e p a r a t e d  f r o m  e m p l o y m e n t  w i t h  the t r a n s f e r o r  in the

2 m o s t  r ecent 12 months. Th i s  fo r m  shall s p e c i f y  su c h  ot h e r  i n f o r -

3 m a t i o n ,  as d e t e r m i n e d  by the commission, as w o u l d  be r e q u i r e d  for

4 a t r a n s f e r e e  to e s t i m a t e  f uture u n e m p l o y m e n t  c o m p e n s a t i o n  c o s t s

5 b a s e d  on the t r a n s f e r o r ' s  b e n e f i t  c h a r g e  an d  tax r e p o r t i n g  a n d

6 p a y m e n t  e x p e r i e n c e  with the c ommission. F a i l u r e  of the t r a n s f e r -

7 or, or the t r a n s f e r o r ' s  real e s t a t e  b roker or other a g e n t  r e p r e -

8 s e n t i n g  the t r ansferor, to p r o v i d e  a c c u r a t e  i n f o r m a t i o n  r e q u i r e d

9 by this s u b s e c t i o n  shall be a m i s d e m e a n o r  p u n i s h a b l e  by i m p r i s o n -

10 m e n t  for not m o r e  than 90 days, or a fine of not m o r e  than

11 $ 2 , 5 0 0 . 0 0 ,  or both. In addition, the transferor, or the

12 t r a n s f e r o r ' s  real e s t a t e  br o k e r  or other ag e n t  r e p r e s e n t i n g  the

13 t r a n s f e r o r ,  shall be li a b l e  to the t r a n s f e r e e  for a n y  c o n s e q u e n -

14 tial d a m a g e s  r e s u l t i n g  f r o m  the fa i l u r e  to c o m p l y  w i t h  this

15 s u b s e c t i o n .  However, the real e s t a t e  b roker or o ther a g e n t  sh a l l

16 not be l i a b l e  for c o n s e q u e n t i a l  d a m a g e s  if he or she e x e r c i s e d

17 g o o d  f a i t h  in c o m p l i a n c e  w i t h  the d i s c l o s u r e  of info r m a t i o n .  T h e

18 r e m e d y  p r o v i d e d  the t r a n s f e r e e  is not exclusive, a n d  s hall not be

19 c o n s t r u e d  to re d u c e  any o ther right or remedy a g a i n s t  an y  p a r t y

20 p r o v i d e d  for in this or a n y  other act. N o t h i n g  in this s u b s e c -

21 ti o n  sh a l l  be c o n s t r u e d  to d e c r e a s e  the l i a b i l i t y  of the t r a n s -

22 f e r e e  as a s u c c e s s o r  in interest, or to p r e v e n t  the t r a n s f e r  of a

23 r a t i n g  a c c o u n t  b a l a n c e  as p r o v i d e d  in this act. T h e  f o r e g o i n g

24 p r o v i s i o n s  a r e  in a d d i t i o n  to the r e m edies the c o m m i s s i o n  has

25 a g a i n s t  the transferor.

26 (h) If a pa r t  of a d e f i c i e n c y  in p a y m e n t  of the e m p l o y e r ' s

27 c o n t r i b u t i o n  to the fund is due to n e g l i g e n c e  or i n t e n t i o n a l

10
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1 d i s r e g a r d  of the rules of the commission, but w i t h o u t  i n t e n t i o n

2 to def r a u d ,  5% of the total a mount of the def i c i e n c y ,  in a d d i t i o n

3 to the d e f i c i e n c y  a n d  in a d d i t i o n  to all other i n terest c h a r g e s

4 a n d  p e n a l t i e s  p r o v i d e d  herein, shall be assessed, c o l l e c t e d ,  a n d

5 p a i d  in the same m a n n e r  as if it we r e  a d e ficiency. If a p a r t  of

6 a d e f i c i e n c y  is d e t e r m i n e d  in an a c t i o n  at law to be due to f r a u d

7 w i t h  i ntent to a v o i d  p a y m e n t  of c o n t r i b u t i o n s  to the fund, then

8 the ju d g m e n t  r e n d e r e d  shall include an am o u n t  equal to 50% of the

9 total a m o u n t  of the deficiency, in a d d i t i o n  to the d e f i c i e n c y  a n d

10 in a d d i t i o n  to all other interest c h arges and p e n a l t i e s  p r o v i d e d

11 herein.

12 (i) If an e m p l o y i n g  unit fails to m a k e  a report as r e a s o n -

13 a b l y  r e q u i r e d  by the rules of the c o m m i s s i o n  p u r s u a n t  to this

14 act, the c o m m i s s i o n  ma y  m a k e  an e s t i m a t e  of the l i a b i l i t y  of that

15 e m p l o y i n g  unit f r o m  i n f o r m a t i o n  it m a y  o b t a i n  and, a c c o r d i n g  to

16 that e s t i m a t e  so made, as s e s s  the e m p l o y i n g  unit for the c o n t r i -

17 butions, p e n a l t i e s ,  and interest due. The c o m m i s s i o n  shall ha v e

18 the p o w e r  o n l y  after a def a u l t  c o n t i n u e s  for 30 days and after

19 the c o m m i s s i o n  has d e t e r m i n e d  that the def a u l t  of the e m p l o y i n g

20 unit is willful.

21 (j ) A n  a s s e s s m e n t  or p e n a l t y  with respect to c o n t r i b u t i o n s

22 u n p a i d  shall not be e f f e c t i v e  for any p e r i o d  b e f o r e  the 3 c a l e n -

23 dar y e a r s  p r e c e d i n g  the date of the assessment.

24 (k) The rights respec t i n g  the c o l l e c t i o n  of c o n t r i b u t i o n s

25 a n d  the levy of interest and p e n a l t i e s  and d a m a g e s  m a d e  a v a i l a b l e

26 to the c o m m i s s i o n  by this s e c t i o n  shall be c o n s i d e r e d  a d d i t i o n a l

27 to ot h e r  p o w e r s  and rights v e s t e d  in the c o m m i s s i o n  in p u r s u a n c e

11
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1 of the ot h e r  p r o v i s i o n s  of this act. The c o m m i s s i o n  shall not be

2 p r e c l u d e d  f r o m  e x e r c i s i n g  an y  of the c o l l e c t i o n  r e m e d i e s  p r o v i d e d

3 for by this act even t h o u g h  an a p p l i c a t i o n  for a r e d e t e r m i n a t i o n

4 or a n  a p p e a l  is p e n d i n g  final disposition.

5 ( I )  A  p e r s o n  rec o r d i n g  a lien p r o v i d e d  for in this s e c t i o n

6 s hall p a y  a fee of $2.00 for rec o r d i n g  a lien a n d  a fee of $2.00

7 for r e c o r d i n g  a d i s c h a r g e  of a lien.

8 S e c t i o n  2. This a m e n d a t o r y  act shall take ef f e c t  A p r i l  1,

9 1992.

10 S e c t i o n  3. This a m e n d a t o r y  act shall not take e f f e c t  u n l e s s

11 all of the f o l l o w i n g  bi l l s  of the 86th L e g i s l a t u r e  are e n a c t e d

12 into law:

13 (a) S e n a t e  Bill No. ______  or Ho u s e  Bill No. ^ 7 1  (request

14 no. 00940'91) .

15 (b) S e n a t e  Bill No. or H o u s e  Bill No. ______  (request

16 no. 00941 '91) .

17 (c) S e n a t e  Bill No. _ _ _ _  or H o u s e  Bill No. ______  (request

18 no. 0 0 9 4 3*91) .

19 (d) S e n a t e  Bill No. _____ _ or Ho u s e  Bill No. ______  (request

20 no. 00944*91 ) .

21 (e) S e n a t e  Bill No. ______  or H o u s e  Bill No. ______  (request

22 no. 0 0945 ' 91 ) .

23 (f) S e n a t e  Bill No. ______  or H o u s e  Bill No. 4270 (request

24 no. 00951*91) .
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