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THE APPARENT PROBLEM: 

Should banks be able to sell insurance? That is, 
should banks and other financial institutions be able 
to own and operate insurance agencies and sell a 
full line of products and coverages? (Financial 
institutions routinely sell credit insurance in 
connection with home mortgages and auto loans.) 
This is a longstanding controversial issue. 
Representatives of banks, credit unions, and savings 
institutions have argued that the issue is one of 
introducing additional choice and competition into 
insurance sales. They note how the traditional 
dividing lines between financial service businesses 
have become blurred, so that insurance companies, 
investment brokerages, and others have begun 
selling banking-type products and services. 
Insurance agents, consumer groups, and 
representatives of small business interests have 
complained that allowing financial institutions to sell 
insurance would actually have an anti-competitive 
effect because banking customers and seekers of 
credit would be susceptible to coercion, whether 
open or subtle, if the purchase of homeowner's, 
auto, and business insurance becomes tied to credit 
transactions and other bank-related transactions. 
They point to consumer experience with credit 
insurance, a product much criticized for its 
marketing and cost, the sale of which is dominated 
by lending institutions. 

The issue has been made more pressing by a recent 
Michigan Supreme Court decision. In Ludington 
Service Cor.poration v Actin11 Commissioner of 
Insurance, the court essentially overturned a 
declaratory ruling by the insurance commissioner 
that had said the business plan prepared by a wholly 
owned subsidiary of Ludington Savings Bank in 
order to buy and operate an existing insurance 
agency would violate the Insurance Code. The 
supreme court decision affirmed a 1992 court of 
appeals decision on the case. 

BANKS & INSURANCE SALES 

House Bills 4021 & 4022 (Substitutes H-3) 
House Bill 4726 (Substitute H-2) 
House Bills 4727-4729 (Substitutes H-1) 
First Analysis (11-30-94) 

Sponsor: Rep. William R. Keith 
Committee: Business and Finance 

According to the syllabus of the January 25, 1994 
decision, the supreme court held that the 
commissioner "lacked the necessary competent, 
material, and substantial evidence to support his 
findings" of code violations. The court also said, 
"the commissioner additionally erred as a matter of 
law'' in applying in this case a section of the code 
(500.1242(3)) that permits the commissioner to use 
certain reasons to deny an agent's license because 
that section "is limited to the granting or renewing 
of a license, as opposed to the acquisition of a 
licensed insurance agency." Reportedly, the parties 
to the case have requested a rehearing of the case 
by the court. Those who oppose allowing banks and 
other financial institutions to own and operate 
insurance agencies obviously are concerned about 
the impact of the decision and in particular see as 
a major loophole the court's finding that Section 
1242(3) does not apply in cases where a financial 
institution is acquiring an existing agency. 

The Insurance Code does not specifically prohibit 
financial institutions from operating as insurance 
agents, but certain provisions in the code have 
served as barriers to licensing financial institutions 
as agents. Insurance agents are licensed by the 
state. Section 1242(3) says the insurance 
commissioner can refuse to grant or renew a license 
to act as an agent "if he determines by a 
preponderance of the evidence, that it is probable 
that the business or primary occupation of the 
applicant will give rise to coercion, indirect rebating 
of commissions or other practices in the sale of 
insurance which are prohibited by law.'' (This is the 
section the supreme court says was wrongly applied 
by the commissioner in the Ludington case.) 

Section 1207(5) of the code says "a person may not 
sell or attempt to sell insurance by means of 
intimidation or threats, whether express or implied," 
and specifies that "a person may not induce the 
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purchase of insurance through a particular agent or 
from a particular insurer by means of a promise to 
sell goods, to lend money, to provide services, or by 
a threat to refuse" to do so. Section 1207(3) 
provides that, with certain specified exceptions, "an 
agent shall not reward or remunerate any person 
for procuring or inducing business in this state, 
furnishing leads or prospects, or acting in any other 
manner as an agent." 

Another key section, Section '2IJ77, prohibits a 
person or entity lending money or extending credit 
from requiring a borrower to negotiate an insurance 
policy or contract through a particular agent or with 
a particular insurer and from requiring, directly or 
indirectly, a borrower to "pay a consideration of any 
kind to substitute the insurance policy of one 
insurer for that of another." Further, Section 
'2IJ77(2) provides that in cases where an instrument 
requires the furnishing of insurance on real 
property, a creditor is prolnbited from using that 
information "to his own advantage or to the 
detriment of the purchaser, mortgagor, borrower, 
insurance company or agency." 

Generally speaking, opponents of allowing banks 
and similar institutions to sell insurance claim that 
these prohibited commercial practices are virtually 
inherent when the ownership and operation of 
banking operations and insurance agency operations 
are combined. However, the recent decision 
suggests that the state supreme court believes a 
financial institution can craft a business plan so as 
to own and operate an insurance agency without 
violating the Insurance Code. 

In response to the court decision, the House passed 
on May 12 of this year House Bill 5281, which in 
general, prohibited financial institutions from 
engaging in any aspect of the insurance or surety 
business as a principal, underwriter, agent, broker, 
solicitor, or insurance counselor. Exceptions were 
made for the sale of credit insurance and for 
existing insurance operations. That approach was 
supported by representatives of insurance agents, 
consumer organizations, and small business but 
opposed by financial institutions and some large 
retailers. Since then, an agreement has been 
worked out by representatives of the various parties 
to the dispute and new versions of the legislation 
have been drafted for consideration by the House 
and Senate. 

THE CONTENT OF THE BILLS: 

House Bills 4021, 4022, and 4276 would specifically 
permit financial institutions to engage in any aspect 
of the insurance and surety business as an agent, 
broker, solicitor, or insurance counselor, except as 
otherwise provided in the Insurance Code. Also, 
such institutions could purchase shares of a 
corporation engaged; or organized for the purpose 
of engaging, in the insurance and surety business. 
Each of the three bills applies to a different kind of 
financial institution. House Bill 4021 would amend 
the Banking Code (MCL 487.451). House Bill 4022 
would amend the Savings and Loan Act (MCL 
491.500). House Bill 4726 would amend the credit 
union act (MCL 490.4). The other bills would make 
related amendments to laws governing various 
financial transactions. House Bill 4727 would 
amend an act regulating credit card transactions 
(MCL 493.110). House Bill 4728 would amend the 
Regulatory Loan Act of 1963 (MCL 493.13a). 
House Bill 4729 would amend the secondary 
mortgage loan act (MCL 493.72). 

The bills referred to above are considered to be tied 
conceptually to the amendments to the Insurance 
Code (MCL 500.1243) found in a new version of 
House Bill 5281, which has been reported out in 
substitute form (S-2) by the Senate Corporations 
and Economic Development Committee. A 
description of the provisions of that bill follows. 

Lenders as Agents. The insurance commissioner 
would have to issue an insurance agent license to a 
person affiliated with a lender if he or she 
determined that the person and the lender would 
conduct the sale of insurance in accordance with the 
new act. If a lender acquired ownership or 
employed a person with an existing license, the 
lender would not be required to apply for a new 
insurance agent license. The commissioner could 
issue an insurance agent license directly to a lender 
if he or she determined that the lender would 
conduct the sale of insurance in substantial 
compliance with the law. An agent affiliated with a 
lender could be licensed to sell any insurance 
product. A lender could own an insurance agency 
in whole or in part and would have to provide 
notice to the insurance commissioner and the 
financial Institutions Bureau of any acquisition, in 
whole or in part, of an insurance agency. There 
would be no limit on the percentage of insurance 
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business sold to customers of a lender through an 
insurance agent affiliated with a lender if sold in 
compliance with the bill's provisions. 

Borrower Protections and Required Disclosures. A 
lender could not require a borrower to purchase any 
policy or contract of insurance through a particular 
agent or with a particular insurer or fix or vary the 
terms or conditions of a loan as an inducement to 
purchase insurance. Nor could a lender, except as 
otherwise provided by law, require a person to 
purchase insurance or any other service from the 
lender or an affiliate as a condition of making a 
loan. This would not prohibit a lender from 
requiring a borrower to purchase a required 
insurance policy that conformed to the 
requirements, if any, of the loan. An officer or 
employee of a lender could not directly or indirectly 
delay or impede the completion of a loan 
transaction for the purpose of influencing a 
consumer's selection or purchase of insurance from 
an agent, solicitor, or insurer not affiliated with the 
lender. 

Loan personnel could not act as agents or solicitors 
for the sale of required insurance relating to an 
application, approval, commitment, or closing of a 
loan if the loan personnel participated in the 
application, approval, commitment, or closing of 
that loan agreement. A lender and its employees 
could not knowingly initiate a discussion concerning 
the availability of insurance from the affiliated agent 
to or with a person in response to an inquiry about 
credit made by the person or loan applicant, prior 
to the loan applicant being notified of the 
disposition of a loan application. This would not 
prohibit loan personnel from discussing with the 
person making the inquiry or loan applicant that 
insurance must be maintained as a condition of 
obtaining a loan. 

If asked about the availability of insurance by a loan 
applicant or other person inquiring about a loan, 
the lender could indicate that insurance is available 
from an affiliated agent and provide instruction 
about how to obtain further information concerning 
the agent and services. 

If an applicant for a loan was required to maintain 
insurance as a condition of obtaining a loan, and if 
the insurance was available through an affiliate of 
the lender, the lender would have to disclose: a) 
that the lender would not require the borrower to 
purchase any policy or contract of insurance through 

a particular agent or with a particular insurer; b) 
that the lender, except as otherwise provided by law, 
would not require the borrower to purchase any 
other service from the lender or an affiliate as a 
condition of the loan; and c) that the purchase of 
insurance from its affiliated agent was optional and 
would not in any way affect current or future credit 
decisions. This disclosure would be made to a loan 
applicant at the time ho-or she inquired about the 
availability of required insurance or at such time as 
the lender advised the applicant that the insurance 
was available through an affiliate of the lender, 
whichever was earlier. The disclosure would have 
to be confirmed in writing, dated, and signed by the 
applicant no later than the closing of the loan. 

If insurance was required as a condition of the loan, 
the credit and insurance transactions would have to 
be completed independently and through separate 
documents. A loan for premiums on required 
insurance could not be included in the primary 
credit without the written consent of the customer. 

The offering of a loan by a lender and the sale of 
insurance by an affiliated agent would have to be 
made in different areas that were clearly and 
conspicuously signed and separated so as to 
preclude confusion on the part of customers. 
However, in the limited situation where physical or 
employee considerations prevented lending and the 
sale of insurance from being conducted in different 
areas, the lender would have to take appropriate 
measures to minimize customer confusion. This 
subsection would not prohibit applications for a 
loan, extensions of loans, and insurance sales at 
locations not so separated, in unique circumstances 
to accommodate the needs of or for the 
convenience of a particular customer on an irregular 
basis. 

Signs and other informational material concerning 
the availability of insurance from an affiliated agent 
could not be displayed in areas when loan 
applications were being taken and when loans were 
being closed. 

Relationship Between Lender and Agent. The 
board of directors of an insurance agency affiliated 
with a lender would have to act separately from the 
board of directors of a lender. A director of a 
lender could serve as a director of an affiliated 
agency. Except when the lender was also the 
licensed agent, a majority of directors of the 
affiliated agency could not be directors of the lender. 
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An officer or employee of a lender could be an 
officer or employee of an affiliated agency. Except 
as otherwise provided by the bill, for purposes of 
soliciting or selling insurance, the officer or 
employee would not be able to use or disclose 
information that the lender could not disclose to the 
affiliated agent. 

An insurance agent could not reward or remunerate 
an affiliated lender for procuring or inducing 
insurance business for the agent or for furnishing 
leads and prospects or acting in any other manner 
as an agent. This would not preclude an affiliated 
agent from compensating its employees, who could 
also be employees of the lender, or reimbursing its 
affiliated lender at fair market value for any goods, 
services, or facilities that the lender was allowed to 
provide to the agent or for expenses incurred by the 
lender in advising its customers and the general 
public of the agent's services. However, an 
insurance agency could pay dividends and make 
other distributions of assets to the agency's 
shareholders, including an affiliated lender, as a 
return on the capital invested and risks assumed by 
the shareholders or in conjunction with a merger, 
liquidation, or other corporate transactions. 

Exchange of Information Between Lender and 
Awm!;. A lender could not directly or indirectly 
provide to an affiliated agent the following customer 
documents or information: loan applications; 
financial statements regarding assets, liabilities, net 
worth, income, and expenses; budgets or proposed 
budgets; business plans; contracts; credit reports; 
inventory records; collateral offered as security for 
loans; appraisals; personal guarantees and related 
information; and insurance policies, certificates, or 
binders. The bill would not prohibit a lender from 
providing information about the customers of the 
lender to an affiliated agent if that information was 
otherwise available from a public record. And, the 
bill would not prohibit a lender from releasing 
customer information in its possession to any person 
if the customer authorizes the release of that 
information. The release would have to be in 
writing, dated, and signed by the customer. A 
lender could not knowingly ask a loan applicant to 
release such information prior to the loan applicant 
being notified of the disposition of the loan 
application. 

Further, a lender could not directly or indirectly 
provide to an affiliated agent the following 
information if obtained from an insurance policy or 

pre-authorized payment agreement in the possession 
of the lender: the expiration date of the insurance 
policy; the name of the insurance company that 
issued the policy; the amount of the premium; 
scheduled coverages and policy limits; deductJ'bles; 
information from the declarations sheet; or cash or 
surrender values. A lender could disclose to an 
affiliated agent information obtained from a policy 
of required insurance that the borrower had failed 
to keep in force. If a customer had failed to keep 
required insurance in force, the bill would not 
prohibit a lender from obtaining insurance in 
accordance with the terms of the extension of credit 
or from obtaining insurance limited to repayment of 
the outstanding balance due in the event of loss or 
damage to property nsed as collateral on the loan 

Permitted Marketing. A lender and its employees, 
agents, and representatives could advise the general 
public and its customers, through mailings or 
otherwise, that insurance products were available 
from the affiliated agent and could advise the 
general public and its customers how to obtain 
more information about those insurance products, 
so long as the information was not occasioned by 
submission of any loan application, or any inquiry 
about the availability, terms, and conditions of any 
loan; the timing of the communications was not 
based on the maturity or expiration date of a policy 
of required insurance or an insurance policy in the 
lender's possession; and no information concerning 
customers prohibited for use in soliciting or selling 
insurance ( as detailed later) was used to determine 
which customers should receive the information. 

A lender could provide the names, addresses, 
telephone numbers, and information related to 
account relationships with customers to an affiliated 
agent so long as the lender did not disclose account 
balances, maturity dates of certificates of deposit, or 
account relationships to an affiliated agent in a 
manner that account balances or maturity dates of 
certificates of deposit could be determined by the 
agent. This section would not proru'bit disclosure of 
minimum required balances, terms, or conditions of 
an account. 

Penalties and Enforcement. If after an opportunity 
for a hearing under the Administrative Procedures 
Act, the insurance commissioner found that a 
person had violated the provisions of the bill, he or 
she would reduce the findings and decision to 
writing and serve upon the person charged with the 
violation a copy of the decision and an order 
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requiring the person to cease and desist from the 
violation. In addition, the commissioner could 
order any of the following: 

-- For all violations committed in a six-month 
period, the payment of a civil fine of not more than 
$1,000 for each violation up to an aggregate civil 
penalty of $30,000, unless the person knew or 
reasonably should have known the person was in 
violation. In that case, the civil fine would be up to 
$5,000 per violation and $150,000 in the aggregate. 

-· Restitution to the insured or any other person, 
including a customer claimant, to cover incurred 
losses, damages, or other harm attributable to the 
acts that are found to have been in violation by a 
person who knew or reasonably should have known 
of the violation. 

-- The suspension or revocation of the person's 
license under the Insurance Code. 

If a person knowingly violated a cease and desist 
order and had been given notice and an opportunity 
for a hearing, the commissioner could order a civil 
fine of up to $25,000 for each violation, or a 
suspension or revocation of the person's license, or 
both. However, an order could not require the 
payment of civil fines exceeding $250,000. 

The commissioner could apply to the Ingham 
County Circuit Court for an order of the court 
enjoining a violation. An action could not be 
brought more than five years after the occurrence of 
the violation. 

The bill would not apply to mortgage life insurance 
or insurance offered under the Credit Insurance 
Act. 

FISCAL IMPLICATIONS: 

There is no information at present. 

ARGUMENTS: 

For: 
These bills are part of an agreement reached by the 
parties to a longstanding dispute over whether 
banks and other financial institutions should be able 
to own and/or act as insurance agencies. Under 
this agreement, financial institutions could own and 
act as agents subject to certain safeguards that 
would be placed in the Insurance Code. As 

described by the parties to the agreement, the 
legislation would require the separation of lending 
and insurance transactions; would prohibit offering 
or discussing insurance while a loan application was 
pending; would require separate lending and 
insurance areas; and would require full written 
disclosure to customers. Plus, there would be 
substantial penalties for violations. Proponents of 
the agreement say it "should provide for fair and 
open competition, protect consumers, and bring 
positive returns to Michigan business and citizens. 
Among the parties to the compromise are 
representatives of insurance agents and of some 
small business groups, both of which have previously 
expressed strong opposition to the sale of insurance 
products by banks. 
Response: 
It should be noted that the arguments against 
allowing banks to sell insurance were based, in large 
part, on the unfair economic advantage that is 
inherent when lenders are in a position to sell 
prospective borrowers products and services not 
directly related to the loans sought. This situation 
has typically been portrayed as necessarily coercive. 
If the protections contained in the compromise 
legislation are to be meaningful, there will need to 
be vigorous enforcement. A further argument 
against lenders selling insurance has been that it will 
lead to a greater concentration of economic power. 

POSITIONS: 

The Fmancial Institutions Bureau supports the 
compromise. (11-22-94) 

The following are among the groups that have 
indicated their support for the agreement of which 
these bills are part: the Michigan Association of 
Insurance Agents, the Michigan Bankers 
Association, the Michigan Credit Union League, the 
Michigan League of Savings Institutions, the 
Michigan Association of Credit Unions, the 
Michigan Consumer Federation, the Small Business 
Association of Michigan, the Michigan State 
Chamber of Commerce, the Michigan Retail 
Hardware Association, the Michigan Association of 
Life Underwriters, and the National Electrical 
Contractors Association, Michigan Chapter. (11-10-
94) 
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