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THE APPARENT PROBLEM: 

In its decades-old flight from urban to suburban 
areas, industry bas historically left behind a trail of 
contaminated soil and groundwater. It bas only 
been in the past two decades that state and federal 
governments have made efforts to force polluters to 
clean up these sites. However, in many areas the 
effect of toxic cleanup legislation has been, in fact, 
to force many owners to abandon these properties, 
while some government policies actually encourage 
and subsidac the development of undeveloped 
suburban areas to the detriment of older urban 
areas. In some cases, property owners fear 
exorbitant cleanup costs: the costs for cleaning up 
one site can be millions of dollars! Many 
businesses refuse to undertake cleanup because the 
costs would drain away substantial amounts of 
money or force them into bankruptcy. Others 
refuse because they either did not cause the 
contamination, but are held responsible because 
they own the land upon which the contamination 
occurred; or they are responsible for only a portion 
of the contamination, but are held liable for the 
entire cost of cleanup. In addition, many businesses 
are wary of risking capital by lending money to, or 
locating, businesses at sites where contamination 
may have occurred, for fear of being held 
respoDS1ble for possible future cleanup costs. 
Because of this, areas that contain previous sites of 
industtial or manufacturing facilities experience less 
development. (Many contaminated properties that 
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have been abandoned by their owners have reverted, 
because of unpaid taxes, to the state or to the local 
unit of government) 

In April, 1992, a citizen advisory group - consisting 
of representatives from local governmental units; 
from labor, business, environmental groups; and 
from the legal and academic professions - was 
appointed to examine the impact of state 
environmental laws and policies on urban sprawl, 
and to review approaches for the reuse of 
contaminated urban properties. Specifically, the 
advisory group focused its findings and 
recommendations on Michigan's Environmental 
Response Act (MERA), and the site reclamation 
program funded under the Environmental 
Protection Bond Implementation Act. The advisory 
group concluded that, although Public Act 234 of 
1990 (See BACKGROUND 
INFORMATION), the •polluters pay for 
cleanup" bill, was designed to spur redevelopment 
by providing measures designed to assist local 
governments in urban redevelopment, there is a 
great deal of misunderstanding and ignorance about 
risk, liability costs, and the availability of state 
assistance for the cleanup and reuse of 
contaminated sites. In particular, many local 
governments have been unaware of, or unable to 
use, many of these measures. Although they are 
often willing to take a leadership role in attracting 
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new development and to encourage reinvestment in 
contaminated properties, local governmental units 
often find thcrnsclves without the knowledge, power, 
or resources to address the environmental concerns 
raised when redevelopment proposals arc made. In 
turn, investors arc discouraged, since they arc 
uncertain about the costs and time involved in 
cleaning up contaminated sites. Also, although 
Micbigan•s current environmental law, Public Act 
3ffl of 1982, contains protection for commercial 
lending institutions to reduce their risk in making 
loans for urban development, they, instead, practice 
•grcenJining" of potentially contaminated properties 
since they believe that Public Act 30Ts measures 
and current federal regulations arc not adequately 
protective. In addition, some government policies 
have encouraged and subsidized the development of 
suburban areas, and environmental regulations -
intended to protect the public health and the 
environment - often discourage reinvestment in 
cities and encourage development in suburban 
fringe areas, where irreplaceable farmland, open 
space, and wildlife habitat is used up. The advisory 
group noted that uncertainty on behalf of local 
governmental units and the private sector must be 
eliminated, and better information distributed on 
liability laws and cleanup requirements if 
reinvestment in contaminated urban areas is to 
proceed. 

Among the recommendations made by the advisory 
group in its January, 1993, "Revitalizing our 
Michigan Cities" report to a special legislative ad 
hoc committee were the following: 

1) Recognizing that commercial lending institutions 
limit loans in urban areas where the property 
involved is contaminated, or suspected of being 
contaminated, since they fear potcotial liability for 
the contamination under Michigan's Environmental 
Response Act and the federal Comprehensive 
Environmental Response, Compensation and 
Liability Act (CERCLA), the advisory group 
recommended incorporating into MERA portions of 
new Environmental Protection Agency (EPA) rules 
( entitled "National Oil and Hazardous Substances 
Pollution Contingcocy Plan; Lender Liability under 
CERCLA," 40 CFR 300.1100 [1992]) that redefine 
who is liable under CERCLA in a manner more 
favorable to the lending community. In order to 
encourage commercial leading institutions to market 
contaminated property following foreclosure, the 
advisory group also recommended incorporating 
into MERA a portion of the new EPA rules that 

would permit a lending institution to transfer to the 
state property on which there has been a release. 

2) Recognizing that, under CERCLA, all lenders -
insurance companies, pension funds, foreign banks, 
and federal agencies and automobile finance 
corporations, such as GMAC, as well as commercial 
leading institutions - are allowed to foreclose on 
contaminated property without assuming liability for 
cleanup, the advisory group recommended 
expanding the definition of "commercial leading 
institution• to include all lenders. 

3) Recognizing that not all sites that arc identified 
under MERA as sites of environmental 
contamination and cligi'ble for funding under the 
Site Reclamation Program and Environmental 
Protection Bond funds can demonstrate that they 
have •measurable economic benefir potential, the 
group recommended increasing the amount of grant 
funds currently allocated to sites that demonstrate 
"economic development potcotial" instead. 

4) As a tool to attract private reinvestment in 
contaminated properties, the state should allow a 
municipality to transfer its liability exemption to 
subsequent purchasers if certain conditions arc met. 

Another of the group•s recommendations was to 
address the problem encountered by government 
entities seeking to exercise eminent domain through 
the use of condemnation authority: appraising a 
parcel of property as if it were not contaminated, 
without holding the property payment in escrow for 
later clean-up costs, could provide a windfall profit 
for a property owner or potentially respoDS1'ble party 
who has cleanup liability if the property is, in fa~ 
contaminated. On the other hand, taking potential 
cleanup costs into consideration when appraising a 
property may generate a negative property value. It 
is recommended that the potential liability for 
cleanup costs be taken into account by allowing a 
court to have a portion of the compensation amount 
offered for the property retained in escrow, and by 
allowing a public agency to reserve its right to bring 
cost recovery actions when offering compensation 
for property it seeks to "take over: 

Legislation has been introduced that would 
incorporate the advisory group•s recommendations 
into current environmental laws in order to 
encourage the redevelopment of urban areas. 
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THE CONTENT OF THE BILLS: 

House Bills 4718. 4719. 4720, and 4721 would 
amend various acts to clarify the liability of certain 
entities for environmental contamination, to require 
that property owners place funds in escrow until the 
cost of cleaning up contaminated property is 
ascertained, and to allow a public agency to reserve 
its right to bring cost recovery actions when offering 
compensation for property it seeks to take over. 

House Bill 4718. Under the Environmental 
Response Act certain entities are, by definition, 
exempt from liability as an "operator" or "owner" of 
a facility where a hazardous substance has been 
stored or released. Among those excluded are state 
and local governments that have acquired ownership 
of a facility involuntarily through, for example, 
bankruptcy proceedings. House Bill 4718 would 
amend the act (MCL 299.614c) to permit such an 
entity to transfer its exempt status, under certain 
circumstances, to a subsequent purchaser or lessee 
of a facility. Such a transfer could not be made to 
a person who. at the time of transfer, might be 
liable for response activity costs at the facility. 
Further, the state or local unit of government would 
be required to have an environmental assessment of 
the property conducted to evaluate the nature and 
extent of a release, to inspect permanent structures 
for the presence of a hazardous substance, to 
estimate the necessary response activity costs, and 
to compile information for establishing use 
restrictions that would assure the protection of 
public health and safety. A state or local unit of 
government would also have to establish that the 
purchaser or lessee proposed to develop the facility 
according to an approved economic development 
plan in a manner consistent with response activities 
that might be needed to complete a remedial action, 
and that sufficient funds would be generated to pay 
for response activities consistent with the proposed 
uses of the facility, that. at a minimum, assured 
protection of public health and safety. Otherwise, 
the local unit of government would be required to 
record deed restrictions on future uses of the 
facility, and to propose any "institutional controls" 
necessary to assure protection of public health and 
safety. In addition, the local unit of government 
would be required to submit a written transfer 
proposal to the Department of Natural Resources 
(DNR) to document compliance, and to publish a 
notice of the proposal. The DNR would hold a 
public meeting on the proposal, if requested, and 
would decide, within 45 days following the 

publication of the meeting, whether the transfer 
were consistent with the requirements of the bill. 
Following the transfer of an exemption from liability 
under the bill, the exemption could be transferred 
to a subsequent purchaser if: the initial transferee 
complied with the provisions of the act, response 
activities had been completed, and any deed 
restrictions of future uses of the property were 
recorded. The bill would further state that a 
transfer of an exemption from liability would not 
protect an owner or operator from liability for a 
subsequent release of a contaminant. F'mally, the 
bill would require that a written transfer proposal 
be submitted to the department within three years 
after the effective date of the bill. There could be 
no transfers of exemption from liability after that 
date. 

House Bill 4719, The Uniform Condemnation 
Procedures Act outlines the procedures whereby 
public and private agencies may acquire property 
under the power of eminent domain when they have 
been given that power under another statute. 
Under the act, an agency must submit a good faith 
offer to acquire property for the amount established 
as just compensation when seeking to acquire 
property for public use. If the agency and the 
owner of the property are unable to come to an 
agreement on the purchase, then the agency may 
file a complaint to have the circuit court determine 
the appropriate compensation. In these situations, 
the agency must place in escrow an amount 
estimated to be just compensation. House Bill 4719 
would amend the act (MCL 213.55 et al.) to permit 
a court to order that a portion of the compensation 
amount remain in escrow as security for 
remediation costs for p0SS1'ble environmental 
contamination, and to specify that a public agency 
could reserve or waive its right to bring state or 
federal cost recovery actions should it be discovered 
at a later date that a parcel of property was 
contaminated. 

Good Faith Offer t Right to Brina Cost Recovea 
Actions. Under the bill, an agency that made a 
good faith offer for property under this provision 
would have to state whether it reserved or waived 
its rights to bring cost recovery actions against the 
present property owner for a release of hazardous 
substances at the property. The reservation or 
waiver would also have to be reflected in an 
agency's appraisal of just compensation for the 
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property, and on a complaint that an agency filed 
for acquisition of the property in circuit court. 

An agency that had made a good faith offer for 
acquisition of a parcel of property prior to the 
effective date of the bill could withdraw its original 
offer and submit another good faith offer that 
complied with the provisions of the act, provided 
that it had not yet filed a complaint. Attorney fees 
would be based on the resubmitted good faith offer. 

Motion to Reverse A&ency's Election, Under the 
bill, an agency could - by agreement with the 
owner - waive its rights to bring a claim. In 
addition, upon motion of an owner, the court could 
reverse an agency's election to reserve its rights to 
bring a cost recovery claim, provided that the owner 
established, by affidavit, one or more of the 
following circumstances: 

••The property had been used solely for single­
family residential purposes. 

.. The property was "agricultural property" as 
defined under Michigan's Environmental Response 
Act (MERA), and the reservation of rights arose 
out of a release of hazardous substances caused by 
the application of a fertilizer, soil conditioner, 
agronomically applied manure, a pesticide, or a 
combination of these substances, according to label 
directions and generally accepted agricultural and 
management practices defined under the Micbigmr 
Right to Farm Act. 

**The owner was the only potentially responsible 
party identified; the extent of contamination and 
cost of remediation had been reasonably quantified; 
and the estimated cost of remediation did not 
m:eed the agency's appraised value. 

The motion to have the election reversed would 
have to be filed within the legal time limits after the 
complaint had been served, and the agency would 
be entitled to request an evidentiary hearing to 
provide an answer to the motion. Should the court 
reverse an agency's election to reserve its rights to 
bring an action, the agency would be required to 
waive its claims and submit a revised good faith 
offer to the owner. The resubmitted offer would 
then be considered as the "just compensation" 
amount for the purposes of the act. 

Ysitimi of Title and Possession, Currently, under 
the act, when no motion for review is made, a 

property title is vested in the agency from the date 
it files a complaint. Title also vests in the agency 
when a motion is denied or when appeals are 
exhausted. To these provisions, the bill would add 
that neither a motion filed to cbalJenge an agency's 
decision to reserve its right to bring actions, nor a 
motion challenging the agency's escrow, could delay 
possession or title being vested in the agency. 

Remediation Costs. Currently, if a motion 
challenging the necessity of an acquisition is not 
filed, or is denied, the court must order an escrowce 
to pay the money deposited in escrow for just 
compensation or for the amount awarded by a jury 
verdict. This provision also applies when such a 
motion is denied, when the right to appeal has 
terminated, or if interim possession is granted. The 
bill would amend the act to permit the court to 
allow any portion of the deposit to remain in escrow 
as security for remediation costs for environmental 
contamination on the condemned property, if an 
agency reserved its rights to bring a cost recovery 
claim against an owner under circumstances that the 
court considered just. Under the bill, an agency 
would have to present an affidavit and 
enviromnental report establishing that the funds 
placed on deposit would probably be needed for 
remediation of the property. The amount in escrow 
could not exceed the likely cost for remediation that 
would be required if the property were to be used 
for its highest and best use. These provisions could 
not be interpreted to limit or expand an owner's or 
agency's rights to bring federal or state cost 
recovery claims, and would not apply in situations 
where an agency had been ordered by the court to 
reverse its election to bring a cost recovery claim 
and the escrowee had been ordered to pay the 
amount of the revised good faith offer. 

Release of Funds. Notwithstanding an order 
entered by the court requiring that money deposited 
remain in escrow for the payment of estimated 
remediation costs of contaminated property, the 
funds in escrow - plus interest - could be released 
to the just compensation claimants under 
circumstances that the court considered just, 
including any of the following circumstances: 

**The court found that the applicable statutory 
remediation requirements had changed and the 
amount remaining in escrow was no longer reqwred 
in full or in part to remedy the alleged 
enviromnental contamination. 
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•'The court found that the anticipated need for 
remediation of the alleged environmental 
contamination was not reqwred, or was not 
reqwred to the extent of the funds remaining on 
deposit. 

••Remediation of the property had not been 
initiated by the agency within two years of 
possession being surrendered, and the agency was 
unable to show good cause for the delay. 

••The costs actually expended for remediation were 
less than the estimated costs of remediation, or less 
than the amount of money remaining in escrow. 

•• A court issued an order to apportion the 
responsibility for remediation. 

In situations where the court had ordered an agency 
to reverse its election to bring a cost recovery claim,· 
the escrowee would be ordered to pay the amount 
of the revised good faith offer for just compensation 
that might be awarded by a jury verdict, and to pay 
the balance of the escrow to the agency. Should an 
agency seek possession before the court decided 
whether to reverse the agency's election or before 
submitting a revised good faith offer, then the 
agency could request that the court order a portion 
of the escrow withheld, in anticipation of a 
reduction in the revised good faith offer, with the 
balance to be paid by the escrowee toward the 
amount that might be awarded by a jury. At the 
time that a court denied a request to reverse an 
agency's election or at the time a revised good faith 
offer was submitted, the court would order the 
escrowee to pay any unpaid portion of it, for or on 
account of the owner, and to pay any balance to the 
agency. 

House Bill 4720, Under the Environmental 
Protection Bond Implementation Act, money in the 
Environmental Protection Bond Fund is allocated to 
finance environmental protection programs, 
including components for toxic waste cleanup. The 
act provides for the disbursement of $40 million for 
the clean-up of sites that have been identified under 
the Michigan Environmental Response Act as 
having toxic contamination, provided that the sites 
have economic development potential; and of S5 
million to a) investigate and verify that vacant 
manufacturing facilities and abandoned industrial 
sites, that have not been identified under the 
Michigan Environmental Response Act, are free of 
environmental contamination, and b) to make loans 

to local units of government to redevelop and reuse 
these locations. House Bill 4720 would amend the 
act (MCL 299.678) to reduce the first amount to 
$35 million, and would specify that the funds be 
used at locations having "measw-able economic 
benefitt i.e., where permanent jobs were created or 
retained, private capital invested, or the tax base 
increased, as determined by the Commission of 
NatW'al Resources. The bill would also increase the 
latter amount to $10 million, and would specify that 
this amount be used to provide grants to cities, 
villages, or townships ( or to a county on behalf of a 
city, village, or township), that had been identified, 
as of May 1, 1993, as being eligi'ble under the 
Neighborhood Enterprise Zone Act, to determine 
whether property in a communitywas contaminated, 
and, if so, to characterize the natW'e and extent of 
the contamination. 

Grants to Local Goyernments, The $10 million 
could specifically be used to provide grants to the 
following entities: 

- A city, village, or township - or a county acting 
on its behalf - that qualified as a Neighborhood 
Enterprise Zone. 

- A city with a population of more than 10,000, 
located within a county that had a population 
density of less than 39 residents per square mile. 

- A city with a population of more than 2,500, 
located within a county that had a population 
density of less than 39 residents per square mile. 

- A city that qualified as a Neighborhood 
Enterprise Zone, and which had an average 
unemployment rate of 11.5 percent or more during 
the most recent calendar year for which data was 
available from the Michigan Employment Security 
Commission (MESC). 

To qualify for a grant, a property would have to be 
located within an eligible community that had 
previously received less than $1 million in total 
grants, not including a grant that had resulted in 
•measurable economic benefits." Further, the study 
of the property would have to include an estimate of 
the cost of cleaning up the contamination in relation 
to the value of the property if it were cleaned up, 
and any future potential limitations on the use of 
the property based on current environmental 
conditions. The property would have to have 
"demonstrable economic development potential,• but 
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a specific development proposal would not be 
required. 

I( after 18 months, the commission determined that 
the $10 million allocation was not likely to be 
expended according to the provisions of the bill, 
then $5 million of the money would be reallocated 
for the clean-up of contaminated sites. In addition, 
a community could retain funds that were recovered 
from a person identified as being liable for the 
contamination of a site and used on projects that 
were eligi'ble. as determined by the DNR, for clean­
up funding. If recovered funds were not spent 
within two years they would be returned to the fund 
to be used for the investigation of vacant 
manufacturing facilities and abandoned industrial 
sites. When accounting for the use of recovered 
funds. eligible communities could itemize deductions 
for site preparation and other costs directly related 
to the reuse of a site funded under this provision. 

House Bill 4'nl, The Environment Response Act 
attributes liability for the cleanup of coutarnioated 
sites. Under the act, a commercial lending 
institution that has not participated in the 
management of a facility, prior to assuming 
ownership or control as a fiduciary under state or 
federal banking codes. is not held liable as an owner 
or operator of the property unless the institution 
exercised sufficient involvement to control the 
bandJ;ng of a hazardous substance, or unless the 
institution. its agent, employee, or a person retained 
by the institution, caused or contn'buted to the 
release of a hazardous substance. House Bill 4721 
would amend the act (MCL 299.603 et al) to 
include under the act's definition of •commercial 
leading institution" an insurance company; a motor 
vehicle finance company; a foreign bank; a 
retirement fund; a state or federal agency 
authorized to hold a security interest in real 
property; and a nonprofit tax-exempt organfaatioo 
created to promote economic development in which 
a majority of the organin,tion's assets arc held by a 
local governmental unit The provisions of the bill 
would apply to an insurance company that is 
regulated under the Insurance Code; to a motor 
vehicle finance company with net assets in excess of 
SSO million that is regulated under the Motor 
Vcbiclc Fmance Act; and to a retirement fund that 
is regulated by state law or by a pension fund 
regulated under federal law with net assets in excess 
of $50 million. 

House Bill 4721 would aJso define actions. which, 
under the act, would constitute "participation in the 
management or operational affairs of a facility.• 
Generally, an institution that has not participated in 
the management of a facility prior to assuming 
ownership is not held liable for cleanup costs as an 
owner or operator of the property unless the 
institution has been involved to the extent that it 
controlled the handling of, or contributed to the 
release of, a hazardous substance. The bill would 
specify that an institution or person holding a 
security interest in a facility would be considered to 
have participated in its management if they actually 
participated in the management or operational 
affairs of a facility in acts "that exceed the mere 
capacity to influence, or ability to influence, or the 
unexercised right to control facility operations.• In 
addition, an institution or person holding a security 
interest in a facility would be considered to have 
participated in its management if, while the 
borrower was still in possession of the facility. the 
institution or person exercised decision-maldng 
cootrol over the borrower's environmental 
compliance; undertook responsibility for the 
borrower's hazardous substance handling or disposal 
practices; or exercised control at a level comparable 
to that of a manager in a manner that encompassed 
the enterprise's day-to-day decisions regarding 
either its environmental compliance, or •a11, or 
substantially all" of its other operational aspects. 
However, the following would not constitute 
participation in the management of a facility: 

• •The mere capacity to influence, or ability to 
influence, or the unexercised right to control facility 
operations. 

•• An act or omission prior to the time when 
ownership was held primarily to protect a security 
interest. 

••undertaking or requiring an environmental 
inspection of the facility in which ownership was to 
be held, or requiring a prospective borrower to 
undertake response activities at a facility, or to 
comply with any applicable law - either before or 
after the time that ownership was held - primarily 
to protect a security interest. 

•• Actions consistent with holding ownership 
primarily to protect a security interest, whether such 
authority is contained in a contract or other 
documeot. 
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• •Engaging in policing activities prior to 
foreclosure, unless such actions involve 
•participation in the management of the facility,• as 
defined under the bill Permissible actions would 
include requiring the borrower to undertake 
response activities at the facility during the term of 
the security interest; requiring the borrower to 
comply or come into compliance with federal, state, 
and local and environmental laws; or securing or 
exercising authority to monitor or inspect a facility 
or the borrower's finances. ("Workout• activities 
[defined under the bill to refer to actions by which 
an institution or person with a security interest 
sought to prevent a borrower &om defaulting or 
diminishing the value of the security] conducted 
prior to foreclosure and its equivalents would 
remain within the exemption provided that such 
action did not involve "participation in the 
management of the facility.") 

The bill would also clarify the conditions under 
which an institution could transfer to the state 
property on which there had been a release. Under 
the bill, a commercial lending institution could 
immediately transfer property on which there had 
been a release, or threat of release, to the state 
after it complied with all of the following: 

••11ic facility was listed or advertised as being for 
sale within 9 months following foreclosure and for 
a period of at least 120 days. 

••11ic institution took reasonable care in 
maintaining and preserving the real estate and 
permanent fixtures. 

••The institution provided the DNR with a 
complete copy of the foreclosure environmental 
assessment, and all other available environmental 
information relating to the facility. 

·~ institution complied with an order issued by 
the DNR to undertake response activities because 
of a release of a contarninaot to the department's 
satisfaction. 

·~e institution undertook appropriate response 
activities to abate any threat of fire, explosion, or 
exposure to hazardous substances. 

Fiducim UabilitY, Currently, the act specifies that 
a commercial lending institution or other person 
acting as a fiduciary is not held liable for cleanup 
costs as an owner or operator of a property if it has 

not participated in the management of the property. 
The bill would extend this exemption &om liability 
to an institution working in a representative capacity 
for a disabled person. 

BACKGROUND INFORMATION: 

Public Act '307 of 1982, and, later, Public Act 234 of 
1990, attempted to provide enforcement 
mechanisms and incentives to encourage polluters to 
pay for cleanup measures. Public Act 307 created 
the Environmental Response Act to eliminate 
environmental contamination at sites polluted by 
hazardous materials; to make those respoDSl'ble for 
the contamination pay for the cleanup; and to create 
an environmental response fund, &om which funds 
were to be disbursed for the state's remedial 
actions, including providing matching funds for 
federal "Supcrfund" cleanup activities. Public Act 
234 of 1990, the "polluters pay" legislation, provided 
the Department of Natural Resources (DNR) with 
enforcement tools to order the cleanup of 
contaminated sites, and provided incentives - such 
as loans to small businesses and exemption &om 
liability for innocent victims who bought 
contaminated sites - to help them do so. The act 
was designed to spur redevelopment by allowing 
contaminated sites to be cleaned up quickly. 

Under Public Act 234, owners and operators of 
facilities arc liable for the costs of response 
activities. State and local governmental units are 
not liable for costs or damages as a result of actions 
taken in response to a release from a facility. 
Generally, an institution that has not participated in 
the management of a property prior to assuming 
ownership or control of property as a fiduciary 
under state or federal banking codes is not held 
liable as an owner or operator of the property 
unless the institution exercised sufficient 
involvement to control the owner's or operator's 
handling of a hazardous substance or the institution 
caused or contributed to the release or threat of 
release. Neither is a commercial lending institution 
liable if it did not participate in the management of 
a facility, but simply acquired it to realize a security 
interest, and the property was either residential or 
agricultural; or the institution acquired ownership or 
control involuntarily, through a court order, for 
example; or the institution would otherwise be liable 
solely because it has once owned the facility but did 
not own it at the time of disposal of a hazardous 
material, and had acquired ownership or control 
prior to August 1. 1990. However, under the act, a 
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lending institution that acquires a property through 
foreclosure may not dispose of it unless the 
institution provides the department with a copy of 
the results of a foreclosure environmental 
assessment and agrees with the department 
regarding the property's disposition. (If the lending 
institution and the department are unable to reach 
an agreement, then the institution may only transfer 
the property to the state.) The lending institution 
is not liable once it establishes that it bas met the 
requirements of this provision. 

FISCAL IMPUC.A.TIONS: 

According to the Department of Natural Resources, 
the bills have no fiscal implications for the state. 
(4-11-94) 

ARGUMENTS: 

For: 
It is widely agreed that there is a need to redevelop 
areas that already have roads, sewers and other 
public improvements to make these sites attractive 
to developers. One of the most aitical problems 
in older urban areas is pervasive environmental 
contamination. However, abandoning these areas in 
favor of urban sprawl makes no sense economically 
or environmentally. An environmental regulation 
task force that was created in May, 1992, by the 
Southeast Michigan Council of Governments 
(SEMCOG) to study the problem defined urban 
sprawl as "sprawling, low-density growth at the 
suburban fringe, and concurrent disinvestment and 
abandonment of older/urbanized communities." 
And in its January, 1993, "Revitalizing our Michigan 
Cities" report, a citi7.cn advisory group formed to 
cvrnine the impact of state environmental laws and 
policies on urban sprawl noted: "There is a building 
consensus that continued urban sprawl needlessly 
consumes limited natural and fiscal resources, and 
encourages further deterioration of the quality of 
life and economic viability of our older urbanized 
areas." The bills are an attempt to reverse the 
growth patterns that have led to suburban spraw~ 
and to direct government policy, instead, toward 
redeveloping former industrial and commercial sites. 

For: 
Local units of government arc often faced with a 
dilemma when they seek to exercise eminent 
domain through condemnation procedures: under 
the condemnation act, the public agency is required 
to make a good faith offer to purchase the property 

and must then deposit the amount in escrow at the 
time it begins condemnation proceedings. However, 
there currently is no method under the act for 
assessing ~ust compensation" for property that is 
suspected of being contaminated. For example, if 
the property ii contaminated, the extent of the 
contamination, and the total costs for cleanup, may 
not be known for some time. However, it is only 
fair that these costs be deducted from the market 
value of the property. House Bill 4719 would aid 
local governments by requiring that property owners 
place funds in escrow until the cost of cleaning up 
contaminated property is ascertained. It would also 
allow property owners to transfer property to a local 
government without fear of prosecution by the 
public entity in later years for cleanup costs. The 
bill would also give relief to property owners and 
"potentially resp0DS1'ble parties" by allowing a court 
to reverse a public agency's election to reserve its 
right to bring a claim in situations where the 
property probably had been exposed to a minimum 
level of contamination - for example, agricultural or 
residential property. 

For: 
The citizen advisory group formed to examine the 
impact of state environmental laws and policies on 
urban sprawl reported that state grant programs to 
local units of government for redevelopment of 
contaminated sites need to be targeted to older 
urban areas so that local governments can then 
market the sites with completed environmental 
evaluations. House Bill 4720 would redirect $S 
million from the Environmental Protection Bond 
Implementation Act to communities that were 
cligi'ble for funding under the Neighborhood 
Enterprise Zone Act - areas whose economic 
stagnation is coupled with high property taxes and 
depressed property values. These funds would be 
used to determine the level of contamination of 
property so that the sites could be marketed for 
new developments. In addition, House Bill 4718 
would reduce the liability of those who purchased 
contaminated property for redevelopment by 
allowing state and local governments to transfer 
their exempt status to subsequent purchasers or 
lessees. This would reduce the uncertainty currently 
faced by developers and investors when considering 
potentially contaminated properties that are part of 
urban reinvestment proposals, and would enable 
more units of government to receive environmental 
grants to assist in marketing contaminated sites. 
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Against: 
House Bill 4721 would broaden the act's definition 
of •tender• to include insurance companies, auto 
finance companies, retirement funds, foreign banks, 
and federal agency lenders, as well as banks, savings 
and loans, and aedit unions. This would extend 
protection from liability to more lenders to 
encourage them to market contaminated properties 
after they have foreclosed on them. House Bill 
4721 also adopts some portions of new 
Environmental Protection Agency (EPA) rules 
(entitled "National Oil and Hazardous Substances 
Pollution Contingency Plan; Lender Liability under 
CERCLA, • 40 CFR 300.1100 [1992]) that redefine 
who is liable under CERCLA in a manner more 
favorable to the lending community. The rules 
protect lenders from liability for cleanups of 
contaminated property that has been subject to 
foreclosure when the lender has not actively 
participated in the management of a facility. 
(Specifically, the new EPA rules define the term 
"owner" or "operator." These terms were never 
defined under CERCLA; instead, Congress 
combined the terms and has defined them to mean 
"any person owning or operating a site of 
environmental contamination." Congress also 
exempted from the definition •a person who, 
without participating in the management of a vessel 
or facility, holds indicia of ownership primarily to 
protect his security interest in the vessel or facility." 
Under the new EPA rules, a lender cannot be 
defined as being a "participant• in the management 
of a facility unless the lender actually engages in the 
management of a facility to the extent that the 
lender could control the borrower's huardous 
substances handling and disposal practices). 
However, the bill would also delete from the act 
language which specifies that the holder of a 
security interest in property would not be 
considered an "operator" of the property, as that 
term is defined under the act, while retaining 
language specifying that such a person would not be 
considered an "owner" of the property. It is 
confusing and inconsistent to afford lenders 
protection from liability if they are "owners• of 
property, while excluding them from the same 
protection if they are "operators." The bill should 
be amended to eliminate this confusion and 
conform to the new EPA rules by reinstating 
language to exclude from the definition of 
"operator" those lenders who don't participate in the 
management of a site. Otherwise, few lenders will 
be encouraged to make loans in urban areas with 
potential contamination problems. 

Response: 
House Bill 4721 already expands liability protection 
for those lenders who function as "owners" and hold 
property for security on a loan; however, lenders 
should not be allowed to "operate" a facility and not 
be subject to liability. Moreover, the 1992 EPA rule 
defining who is liable for the cleanup of 
contaminated sites under CERCLA was challenged 
by Michigan's attorney general. (Attorney General 
Kelley has been designated one of Michigan's 
trustees for natural resources under CERCLA. In 
addition, he is authorized to bring the action on 
behalf of the state and its governmental entities.) 
The attorney general's petition for a review of 
EP A's authority to promulgate rules - as well as its 
interpretation of the lender liability rule - was 
upheld, and the EPA regulation vacated (1994 WL 
27881, #1 [D.C.Cir.]). Since the court has ruled 
that the EPA lacked statutory authority to restrict 
by regulation private rights of action arising under 
statute, a reinstatement of the language that would 
grant lenders an exemption from liability as 
•operators• is unnecessary. 
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