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THE APPARENT PROBLEM:

The costs of health care continue to be one of the
major problems facing both government and the
private sector. One major cost factor in health care
is the utilization or intensity of services, and,
consequently, controlling the utilization of services
has been one major way of attempting to control
these costs. As a resuit, there has been a
proliferation of medical review companies.
Originally, medical review services were used
primarily by self-insured employers to waich over
amounts paid on claims, to determine whether the
care given was necessary, to monitor the length of
stays in the hospital, and to investigate the care of
high-cost individuals (often referred to as "case
management" or "managed care"'). These services
came as part of packages offered to self-insured
employers by third-party administrators (TPAs} or
by insurance companies in “administrative services
only” (ASO) contracts, but they aiso were offered by
separate companies (sometimes referred to as "the
fourth party”). Increasingly, as employers became
less and less willing to pay the costs of leaving
health care decisions up to the medical profession,
even employers who were not self-insured also
began turning to these medical review companies in
their attempts to curtail costs. (Since most insured
groups are levied premiums based on their claims
experience, a review system can lower costs.)

Medical review systems accomplish their task of
cutting costs in various ways. They require second
opinions on certain surgeries. They require that
doctors obtain permission from the reviewers before
admitting patients to hospitals for elective care, and
they decide on the number of days this care should
take. They may continue to review the necessity of
care even after a patient is in the hospital (called
"concurrent review"), and they may allow certain
treatment only on an out-patient basis (by stating
ahead of time that benefits will be reduced or
eliminated if the care is given during an in-patient
stay). And, finally, their staffs coordinate the care
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required to treat high-cost employee illnesses. In
such cases, the reviewer ("case management
coordinator”) contacts specialists invoived in the
patient’s care and works with home health agencies
and hospital social workers to arrive at the most
appropriate and least expensive way of continuing
treatment. Case management coordinators can even
approve treatment or items not ordinarily covered
by the plan.

However, there are problems with medical review
companies. As might be expected, doctors do not
like having their patients’ employers trying to call
the shots when it comes to delivering health care.
Doctors resent being put in the position of having to
seck permission from a third or fourth party before
admitting a patient to the hospital, and describe a
number of problems they have encountered with
medical reviewers: the numbers doctors are told to
call before ordering procedures frequently are busy,
the utilization review staffers that doctors do reach
are not medically qualified to consider the care in
question; and the review systems are said to be too
inflexible to allow proper consideration of individual
cases.

Medical review systems also are criticized for
causing hardships on patients. In some areas,
second opinions cannot be obtained conveniently,
and the patient may have to travel some distance
and take time off from work to do so. Charges also
have been made that in some cases reviewers have
denied the necessity of surgery until a patient’s
condition worsened, landing him or her in the
hospital anyway but wunder less-preferable
emergency conditions.

Since utilization review companies are not currently
regulated, there are no standards governing the
qualifications of the reviewers, no requirements that
these companies make available copies of their
review plans, nor even any requirements for an
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appeals process in cases in which claims are denied.
Legislation has been introduced to regulate the
reported 200 private utilization review companies in
the state.

THE CONTENT OF THE BILL:

The bill would create a new act, to be called the
"utilization review act,” that would establish certain
standards for certain medical utilization reviewers
and require that these reviewers meet these
standards in order to practice in the state.

Utilization reviews. Under the bill, "utilization
review” would mean "the evaluation of the necessity,
appropriateness, and efficiency of the use of health
care services, procedures, and facilities,” but would
not include technical review of bills for accuracy or
completeness. Utilization review would be of both
outpatient and inpatient services. ‘“Inpatient
services” would mean services relating to a patient’s
admission to an inpatient facility -- a hospital,
skilled care facility, a nursing facility, a residential
treatment center, or a freestanding rehabilitation
facility -- to be given acute medical, surgical,
obstetrical, psychiatric, or chemical dependency
services. ("Outpatient services” would be defined
simply as "procedures or services performed on a
basis other than as an inpatient receiving inpatient
services.")

Utilization reviews would have to be conducted in
accordance with the existing or future standards
developed by the Utilization Review Accreditation
Commission (URAC) and adopted by the
Department of Public Health. The bill would
specify that URAC would mean the national
commission which formulates national utilization
review standards and accredits utilization review
entities which meet the standards created by the
commission. The purpose of URAC is to
encourage efficient and effective utilization review
processes and provide a method of evaluation and
accreditation of utilization review programs.

Requirements for utilization reviewers. Utilization

reviewers would be required to conduct their
business only in compliance with the standards given
under the bill's provisions. More specifically,
utilization reviewers would have to:

(a) be "qualified,” by which the bill would mean be
accredited by URAC or by an organization,
approved by the Department of Public Health

(DPH), that met or exceeded the URAC standards;
and

(b) have a utilization review plan available on site
for viewing by the DPH. (A utilization review plan
would be "a reascnable description of the standards,
criteria, policies, procedures, reasonable target
review periods, employee training program, and
reconsideration and appeal mechanism governing a
person conducting a utilization review.")

Beginning 180 days after the bill went into effect,
utilization reviewers also would have to demonstrate
to the DPH, upon request, that the reviewer had
submitted an application for accreditation to
URAC. Unless URAC denied the application, the
DPH could not prohibit utilization reviewers able to
demonstrate such applications from doing utilization
reviews in the state.

Although organizations employing utilization
reviewers could establish medically appropriate
performance standards, utilization reviewers would
be prohibited from receiving any financial incentives
based on the number of adverse determinations
(that is, cases they turned down) they made.

Exemptions. The bill's provisions would not apply
to the following services or groups:

(1) Outpatient mental health services, mental
health services, or any other health service until
URAC had established standards for these services;
(2) commercial health insurers;

(3) Blue Cross and Blue Shield of Michigan;

(4) health maintenance organizations (FIMOs);
(5) self insurers, or

(6) self-insured employers under the federal
Employment Retirement Income Security Act
(ERISA) of 1974.

Departmental rules. The Department of Public
Health would be required to promulgate

administrative rules to administer and enforce the
act, and, "in a timely manner," rules adopting
URAC changes as they occurred.

Penalties. Anyone violating the bill's provisions
would be subject to an administrative fine of up to
$10,000. The department also could bring
administrative actions for violations.

BACKGROUND INFORMATION:

According to its literature, the Utilization Review
Accreditation Commission (URAC) was established
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to encourage ecfficient and effective utilization
review processes and to provide a way to evaluate
and accredit utilization review programs. URAC
developed and approved a set of "National
Utilization Review Standards® (as of June 1991) in
order to credential utilization review organizations
applying for voluntary accreditation, URAC
specifically says that these standards were developed
as guidelines for the evolving utilization review
industry and that the standards are not intended to
discourage “"the further development of effective,
efficient, and innovative methods to promote quality
care and decrease the rate of growth in health care
expenditures." The URAC standards are intended
"to encourage the availability of effective, efficient,
and consistent utilization review of health care
services throughout the United States.”

The URAC standards detail the scope of the
standards, who is responsible for getting approval of
proposed treatment, the kinds of information on
which utilization reviews should be done, review
procedures, appeals procedures (for denied
services), confidentiality, staff and program
qualifications, accessibility of reviewers and on-site
review procedures, and the accreditation process.

Some of the specific standards are as follows:

* Scope of the standards. The standards would

apply "to prospective and concurrent utilization
review for inpatient admissions to hospitals and
other inpatient facilities as well as to outpatient
admissions to surgical facilities." ("Inpatient
admissions to hospitals” would include admissions to
all acute medical, surgical, obstetrical, psychiatric
and chemical dependency inpatient services” at
licensed hospital facilities, “as well as to other
licensed inpatient facilities such as skilled nursing
facilities, residential treatment centers and free
standing rehabilitation facilities.")

* Staff training and qualifications. Utilization
review staff would have to be "properly trained,
qualified, supervised and supported by written
clinical criteria and review procedures.” Medical
service reviewers (nurses, physicians, and other
health care professionals) and clinical reviewers
reviewing specialty areas would have to be licensed
or certified by "an approved state licensing agency
in the United States." If a request was denied for
clinical reasons, a physician would have to review
the case (and "should be reasonably available by

telephone to discuss the determination with the
attending physician").

* Certification” procedures. Review organizations
would have to make "certification determinations”
(that is, decide whether to allow a proposed
admission or procedure) within two days of
receiving the necessary information. Review
organizations could review ongoing inpatient stays
(but could not routinely conduct daily reviews on all
inpatient stays). Review organizations would have
to have written procedures for notification of its
decisions. These procedures would have to require
“prompt" notification (by telephone or in writing) of
an initial decision to certify (preferably within two
working days of the decision). Extensions or
additional services preferably would be conveyed
within one working day of receipt of the necessary
information.

* Review information. Review organizations would
be allowed to coilect only the information necessary
to make the decision regarding the admission,
procedure, or treatment and length of stay. They
could not routinely require providers to supply
numerically coded diagnoses or procedures in order
to be considered for approval (though they could
ask for such coding), They also could not routinely
request copies of medical records on all patients
reviewed. Only when problems arose in deciding on
approving a request should medical records be
requested, and then only the necessary or relevant
parts should be required. Reviewers could request
copies of medical records retrospectively for certain
purposes (such as audits, quality assurance, etc.),
but providers should be reimbursed for "reasonable
costs” of duplication of such records. Finally, the
standards list the elements to which reviewers
should limit their data requirements. Other
information could be requested (or voluntarily
submitted) when there was ‘“significant lack of
agreement” between the reviewer and provider
regarding the appropriateness of approval during
the review or appeal process.

* Denials. Denials of requests would have to be
conveyed to the attending physician within one
working day and should include the principal
reasons for the denial and a way to begin an appeal.

* Appeals. Review organizations would have to
have written procedures for appeals (which would
be available to patients or enrolles and to attending
physicians). The procedures would have to include
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both an expedited appeals procedure and a standard
appeals procedure. If an attending physician
believes that a denial warrants immediate appeal, he
or she would have to have the opportunity to appeal
over the telephone on an expedited basis. Each
review organization would have to provide for
"reasonable access" to its consulting physicians for
expedited appeals, and expedited appeals that were
denied could be resubmitted through the standard
appeals process. There would have to be
procedures for appeals to be made in writing
and/or by telephone, though the decision to deny a
request would have to be made in writing to the
patient or earolle "as soon as practical" but no later
than 60 days after receipt of the required
documentation on the appeal. Before upholding an
initial denial, the review organization would have to
have a physician {other than the one making the
decision to deny) review the documentation.
Review organizations could set deadlines for appeals
to be filed in order to be considered. Physicians
whose appeals had been denied would have to be
given the clinical basis for that denial (if they so
requested), and the review organization should have
a physician in the same or a similar specialty be
"reasonably available" to review the case.

*  Confidentiality. Review organizations would
have to have written procedures to assure that
patient-specific information obtained during the
review process was:

(1) kept confidential in accordance with applicable
state and federal laws;

(2) used only for utilization review, quality
assurance, discharge planning, and catastrophic case
management; and

(3) shared only with authorized agencies (such as
claims administrators).

* Access to reviewers. Each review organization
would have to provide access to its review staff toll-
free (or by collect call), at a minimum, from 9 a.m,
to 4 pm. of each normal business day in the
provider’s local time zone in which the organization
routinely conducts reviews. Each organization also
would have to have a mechanism to receive timely
call-backs from providers and would have to have
written procedures for taking or redirecting after-
hour calls. Each review organization would have to
conduct its telephone reviews, hospital
communications, and on-site ("information
gathering”) reviews during reasonable and normal
business hours (unless otherwise mutually agreed).
On-site reviews should be scheduled at least one

business day in advance. On-site reviewers should
identify themselves before asking for any clinical
information or help from hospital staff. Upon
request, review organizations should verbally inform
providers of the operational procedures in order to
facilitate the review process and of the utilization
requirements of the specific health benefit plan and
the reviewer’s general criteria.

Legislative history. A similar bill, House Bill 5152,
went to third reading in the House last session.

FISCAL IMPLICATIONS:
Fiscal information is not yet available. (5-18-93)

ARGUMENTS:

For:

While utilization reviewers may play an important
role in helping reduce (or at least keep down) the
high costs of providing heaith care, the fact that the
industry is not regulated has resulted in a number
of problems for providers and patients alike.
Because reviewers have no regulatory oversight,
they don’t have to meet any requirements for
appeals processes (should they deny requests for
approvals), nor do they have to have reviewers who
have any particular kind of medical training
(resulting in situations in which non-medically
trained reviewers can make -- and have made --
decisions regarding whether or not a procedure or
a hospital admission was medically necessary).
Review organizations need not reveal their
reimbursement criteria, and can impose such
patently unfair requirements as requiring 24-hour
notification of hospital admissions while themselves
being closed on weekends (so if someone were
admitted on a Saturday, their request for approval
could be denied the following Monday because
admission took place outside the required 24-hour
limit). Reviews have no time limitations, and can
wind up taking 30 or even 60 days to complete.

By requiring medical review companies in Michigan
to adopt industry-developed and -approved
standards, the bill would encourage consistency in
the relations between review organizations and
providers, payors, and users of health care; establish
review processes that were minimally disruptive to
the health care system; establish standards for the
procedures used to certify health care services and
to process appeals of utilization review
determinations; and provide the basis for an
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efficient process for credentialling and accrediting
review organizations, And by eliminating incentives
to cut bills just to get a percentage of the amount of
the bills cut, the bill would insure that appropriate
care would be provided.

For:

It is appropriate to exempt mental health services
from the bill, since the curreat URAC standards do
not require that utilization review staffers have any
familiarity with mental health treatment; do not
adequately address the issue of confidentiality nor
the importance of the continuity of care and
advance treatment planning in mental health
services; have very limited safeguards against abuse
of the privilege of managing patients’ treatment
benefits; and, as currently written, only make a brief
- and problematic -- mention of inpatient
psychiatric services.

As the URAC standards currently read, any
physician may ultimately decide which psychological
services are appropriate, even though most non-
psychiatric physicians receive little training in the
specific area of providing mental health services,
And while there are certain objective and widely-
accepted standards for measuring general medical
treatment that can be applied by reviewers with only
a limited clinical and professional background, many
mental health care decisions require subjective,
expert-oriented judgment based on the careful
evaluation of the particular therapist-patient
refationship. URAC standards, moreover, do not
recognize that psychologists in Michigan (and
elsewhere) often serve appropriately and effectively
as secondary and tertiary reviewers in mental health
utilization review.

The relationship between a therapist and mental
heaith patient is highly personal, usvally much more
so than medical doctor-patient relationships.
Because of this highly personal relationship in
mental health care, there is a need for a higher
standard of protection of confidentiality in mental
health services than exists for physical health
services, as well as a perhaps greater need for
continuity of care with a specific provider and
without arbitrary intrusions and demands for
intervention by third parties. What is more, mental
health patients are a particularly vulnerable segment
of society, subject to prejudice and
misunderstanding under regulated reviewers just as
they are by others in society at large.

Finally, because of the brief mention of inpatient
psychiatric services in the current URAC standards,
outpatient services are not specifically addressed
except with regard to admission to surgical facilities.
Because much mental heaith work is done on an
outpatient basis, there need to be specific utilization
review standards for outpatient mental health
services. Even where current URAC standards
apply to inpatient mental health services, these
standards are too general. Mental health treatment
planning has different insurance limits and
reimbursement policies and often is controlled by a
gatekeeper who specializes in the mental health
field and who is separate from other health care
areas.

For all these reasons, mental health services should
be exempted from the bill's provisions until
adequate and appropriate review standards are
developed specifically for mental health services.

Against:

While fair and equitable standards fairly applied are
much to be desired, and while the bill is a good
beginning in this direction, questions remain. The
bill would exempt self-insurcd health benefit plans,
Blue Cross and Blue Shield, commercial health
insurers, and health maintenance organizations. If
utilization review is to be a consistent, uniform
process, there are so many execmptions that one
must ask, "What's left?" By exempting insurers
from regulation, the major payers of health care in
the state will not be subject to the bill’s provisions,
making the bill essentially meaningless in terms of
impact or cost savings which could be realized. The
reviews performed by these insurers pose the same
possibilities for unexpected denials and financial
liability of patients as other, private utilization
review companies. It makes no sense to exempt
such a large portion of payers from the regulatory
process.

Some people also apparently believe that such an
exemption is required because of the federal
Employment Retirement Income Security Act
(ERISA) of 1974, However, reportedly several
states (such as Indiana, for example) have enacted
comprehensive utilization review laws which
supposedly are effective despite ERISA.,

Moreover, even though Blue Cross and Blue Shield
does utilization review within its own corporate
structure (by contracting with utilization review
companies), the Blue Cross Blue Shield process for
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determining utilization review criteria in its
contracts is voluntary and there is no way to require
the company to follow its own guidelines. In
addition, cach hospital negotiates with Blue Cross
Blue Shield individually, so the utilization review
criteria varies from one facility to another.
Although other Blue Cross Blue Shield companies
throughout the country reportedly are becoming
accredited by URAC, Michigan is not one of them,
though it should be.

Furthermore, the bill would not require that
utilization review companies even notify the state
regulator (in this case, the Department of Public
Health) that they were in operation. How can the
department regulate what it doesn’t even know
exists? At the very least, regulated reviewers ought
to be required to register with the department so
the department can check to see if they are
accredited.

In addition, URAC standards do not cover
retrospective reviews, which should be covered, and
there are utilization review firms that will not reveal
their standards. Other states, such as Indiana and
Minnesota, have stronger utilization review
legislation, and Michigan should consider these
states’ legislation before proceeding with the present
bill.

Response:

The exemptions allowed under the bill (with the
exception of the mental health services exemption)
all are regulated under other state or federal laws,
and the bill would "capture” those who currently are
not so regulated. What is more, the bill really is
intended to get at people who do utilization review
for profit and make it difficult for hospitals and
doctors to deal with.

For example, the process by which Blue Cross and
Blue Shield of Michigan does utilization review is
spelled out specifically in the contracts that are
given to providers and facilities, so these providers
and facilities are aware of the requirements. Blue
Cross and Blue Shield also has an advisory board
that can change utilization review criteria when
needed, and this board is part of the hospital
contract and includes members of the Michigan
Hospital Association, Blue Cross and Blue Shield,
and appointees by the governor, the Senate Majority
Leader, and the Speaker of the House.

With regard to the health maintenance
organizations exemption, utilization review is a key

component of the managed care process for them,
whether as HMOs, PPOs, or managed self-funded
programs, Utilization revicw is a necessary clement
of a managed care program in order to acquire and
keep licensure in the state of Michigan and meet
federal qualifications. Administrative enforcement
of current law is the remedy for managed care plans
found to be abusing utilization review activities.

The bill, by adopting URAC standards that in many
places are permissive rather than mandatory, does
not go far enough. Notes appended to the
standards say that the terms "shall” and "should," as
used in the standards "and as used as a measure of
compliance within the accreditation process, have
the following definitions: 'Shall’ means that the
URO [utilization review organization] is required to
carry out the action of the direction as stated.
*Should’ means that while the URO can be expected
to carry out the action as stated, there may be
reasons, based on the individual organization's
circumstances, where the URO will not perform the
direction. In those instances where the URO does
not presently (sic) carry out the stated action, the
URO may choose to implement the direction as a
future objective." Thus, for example, although the
standards seem to limit the amount and kinds of
information review organizations may require, since
this standard is phrased in terms of "should” ("a UR
organization should limit its data requirements to
the following elements”) it need not do so. Aad
while attending physicians must be notified (by
telephone and in writing) of any denials of
admissions or extensions or other services, the
standard does not require that the written
notification include the reason for the denial (it only
"should" include such information). In appeals to
reverse a denial by the reviewer, the standard does
not require that the physician reviewing the case be
in the same or a similar specialty as typically
manages the case under discussion (again, he or she
only "should” be such). In these -- and many other -
- places in the standards, these permissive
requirements should be made mandatory.

POSITIONS:

The Association of Health Maintenance
Organizations in Michigan supports the bill. (5-18-
93)

The Michigan Education Association supports the
bill. (5-18-93)
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