
HOUSE BILL No. 4499
March 16, 1993, Introduced by Rep. Hood and referred to the Committee on Civil 

Rights and Women’s Issues.

A  b i l l  to c o r r e c t  the p r e s e n t  e f f e c t s  of p a s t  d i s c r i m i n a t i o n  

in s t a t e  p r o c u r e m e n t  p r a c t i c e s ;  to e n s u r e  the full a n d  e q u i t a b l e  

p a r t i c i p a t i o n  o f  w o m e n  o w n e d  a n d  m i n o r i t y  o w n e d  b u s i n e s s e s  in the 

p r o c u r e m e n t  of s t a t e  goods, s e r v i c e s ,  a n d  c o n s t r u c t i o n ;  to p r e ­

scribe p o w e r s  a n d  d u t i e s  of c e r t a i n  s t a t e  o f f i c i a l s  a n d  a g e n c i e s ;  

to p r e s c r i b e  p e n a l t i e s ;  a n d  to r e p e a l  c e r t a i n  a c t s  a n d  p a r t s  of 

acts.

T H E  P E O P L E  O F  T H E  S T A T E  O F  M I C H I G A N  ENACT:

1 Sec. 1. T h i s  act s h a l l  be k n o w n  a n d  m a y  b e  c i t e d  as  the

2 "women a n d  m i n o r i t y  b u s i n e s s e s  u t i l i z a t i o n  act".

3 Sec. 2. T h e  l e g i s l a t u r e  m a k e s  the f o l l o w i n g  f i n d i n g s  of

4 fact b a s e d  o n  m a t e r i a l  f a c t u a l  e v i d e n c e  o b t a i n e d  t h r o u g h  e x t e n -

5 sive h e a r i n g s ,  i n v e s t i g a t i o n s ,  a n d  research:

6 (a) T h e  U n i t e d  S t a t e s  s u p r e m e  c o u r t  has e s t a b l i s h e d  n e w

7 standards to d e t e r m i n e  the c o n s t i t u t i o n a l i t y  of p r o c u r e m e n t
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1 p r o g r a m s  i m p l e m e n t e d  s p e c i f i c a l l y  for w o m e n  o w n e d  a n d  m i n o r i t y

2 o w n e d  b u s i n e s s e s .

3 (b) T h e  s u p r e m e  c o u r t  h a s  h e l d  that s t a t e  a n d  l o c a l  govern-

4 m e n t s  m a y  m a i n t a i n  a m i n o r i t y  o w n e d  or w o m e n  o w n e d  b u s i n e s s  pro-

5 c u r e m e n t  p r o g r a m  if the p r o g r a m  is n e c e s s a r y  to a s s u r e  th a t  it is

6 n o t  a " p a s s i v e  p a r t i c i p a n t "  in a s y s t e m  of r a c i a l  e x c l u s i o n  prac-

7 t i c e d  b y  c o n t r a c t o r s  in the p r i v a t e  or p u b l i c  s e c t o r  or if the

8 p r o g r a m  is n e c e s s a r y  to e r a d i c a t e  the v e s t i g e s  o f  p a s t

9 d i s c r i m i n a t i o n .

10 (c) A s  a r e s u l t  of p a s t  p r i v a t e  a n d  p u b l i c  d i s c r i m i n a t i o n ,

11 the s t a t e ' s  o v e r a l l  c o n t r a c t i n g  p r o c e s s ,  d i f f i c u l t i e s  in the

12 f i n a n c i n g  a n d  b o n d  m a r k e t ,  a n d  p r o b l e m s  o b t a i n i n g  c r e d i t  a n d

13 i n s u r a n c e  h a v e  h a d  a n  e f f e c t  of u n d e r u t i l i z i n g  w o m e n  o w n e d  a n d

14 m i n o r i t y  o w n e d  b u s i n e s s e s  in c o n t r a c t s  a w a r d e d  b y  the s t a t e  and

15 h a v e  c o n t r i b u t e d  to the u n d e r d e v e l o p m e n t  of s u c h  b u s i n e s s e s .

16 (d) A s  a r e s u l t  of the p a s t  d i s c r i m i n a t i o n  a g a i n s t  w o m e n

17 o w n e d  a n d  m i n o r i t y  o w n e d  b u s i n e s s e s ,  w o m e n  a n d  m i n o r i t i e s  h a v e

18 b e e n  d e p r i v e d  of n u m e r o u s  e m p l o y m e n t  o p p o r t u n i t i e s .

19 (e) It is in the be s t  i n t e r e s t  of the s t a t e  to p r o m o t e  equi-

2 0  t a b l e  u t i l i z a t i o n  of w o m e n  o w n e d  a n d  m i n o r i t y  o w n e d  b u s i n e s s e s  in

21 s t a t e  c o n t r a c t i n g  in o r d e r  to e r a d i c a t e  the l i n g e r i n g  e f f e c t s  of

2 2  p a s t  d i s c r i m i n a t i o n  a n d  to p r e v e n t  the s t a t e ' s  o w n  s p e n d i n g  deci-

23 s i o n s  f r o m  r e i n f o r c i n g  a n d  p e r p e t u a t i n g  the e x c l u s i o n a r y  e f f e c t s

24 of  p a s t  d i s c r i m i n a t i o n .

25 (f) T h e  r e q u i r e m e n t s  of this act a r e  n e c e s s a r y  to o v e r c o m e

26 t h e  p r e s e n t  e f f e c t s  of d i s c r i m i n a t i o n  a n d  a r e  d e s i g n e d  to a c h i e v e

27 t h e  g o a l  of e q u i t a b l e  u t i l i z a t i o n  of w o m e n  o w n e d  a n d  m i n o r i t y
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t owned b u s i n e s s e s  w h i l e  at the sa m e  time m a i n t a i n i n g  a h i g h

2 quality of g o o d s  a n d  s e r v i c e s  p r o v i d e d  to the s t a t e  t h r o u g h  c o m -

3 petitive b i d d i n g .

4 (g) T h a t  d e v e l o p e r s ,  c o n t r a c t o r s ,  a n d  c o n s u l t a n t s  h a v e  s y s -

5 temat i c a l l y  e x c l u d e d  w o m e n  o w n e d  a n d  m i n o r i t y  o w n e d  b u s i n e s s e s

6 from c o n t r a c t i n g  a n d  s u b c o n t r a c t i n g  o p p o r t u n i t i e s .

7 (h) T h e  ra c e  n e u t r a l  m e a s u r e s  e m p l o y e d  by the s t a t e  in the

8 past h a v e  not p r e v e n t e d  the s t a t e  f r o m  b e i n g  a p a s s i v e  p a r t i c i -

9 pant in the s y s t e m a t i c  d i s c r i m i n a t i o n  a g a i n s t  w o m e n  o w n e d  a n d

10 m inority o w n e d  b u s i n e s s e s .

I t  (i) U n l e s s  the s t a t e  t a kes a f f i r m a t i v e  s t e p s  to p r e v e n t  the

12 perva s i v e  d i s c r i m i n a t i o n  a g a i n s t  w o m e n  o w n e d  a n d  m i n o r i t y  o w n e d

13 b u s i n e s s e s  in the p r i v a t e  s e c t o r  f r o m  a f f e c t i n g  its c o n t r a c t i n g

14 processes, the s t a t e  w i l l  b e c o m e  a p a s s i v e  p a r t i c i p a n t  in the

15 system of g e n d e r  a n d  ra c i a l  e x c l u s i o n  p r a c t i c e d  in the p r i v a t e

16 s e c t o r .

17 (j) A  s t a t e  w o m e n  o w n e d  a n d  m i n o r i t y  o w n e d  b u s i n e s s  p r o c u r e -

18 raent p r o g r a m  m u s t  be e s t a b l i s h e d  to p r e v e n t  the s t a t e  f r o m  c o n -

19 tinuing to be a p a s s i v e  p a r t i c i p a n t  in the s y s t e m a t i c  e x c l u s i o n

20 of w o m e n  p w n e d  a n d  m i n o r i t y  o w n e d  b u s i n e s s e s  f r o m  c o n t r a c t i n g  a n d

21 s u b c o n t r a c t i n g  o p p o r t u n i t i e s .

22 Sec. 3. It is the p o l i c y  of the s t a t e  to e n s u r e  the full

23 and e q u i t a b l e  p a r t i c i p a t i o n  by w o m e n  o w n e d  a n d  m i n o r i t y  o w n e d

24 b u s i n e s s e s  in the p r o v i s i o n  of goods, s e r v i c e s ,  a n d  c o n s t r u c t i o n

25 to the state. T h e  u l t i m a t e  go a l  of this act is to a d d r e s s  the

26 u n d e r u t i l i z a t i o n  of w o m e n  o w n e d  a n d  m i n o r i t y  o w n e d  b u s i n e s s e s

27 within the s t a t e ' s  p r o c u r e m e n t  c o n t r a c t i n g  p r o c e s s .

0 2 7 8 5 193



1 Sec. 4. A s  u s e d  in tnis act:

2 (a) " C o n t r o l l e d "  m e a n s  to e x e r c i s e  the p o w e r  to m a k e  policy

3 d e c i s i o n s  in a b u s i n e s s .

4 (b) " D e p a r t m e n t "  m e a n s  a d e p a r t m e n t  of the e x e c u t i v e  branch

5 of the s t a t e  g o v e r n m e n t .

6 (c) " E x p e n d i t u r e s "  m e a n s  p a y m e n t s  a n d  c o n t r a c t s  for goods,

7 s e r v i c e s ,  a n d  c o n s t r u c t i o n  that m a y  be a c q u i r e d  c o m p e t i t i v e l y  and

8 a r e  not r e g u l a t e d  b y  s e p a r a t e  a u t h o r i t y ,  and, w h e r e  the d e p a r t -

9 m e n t  a c t s  as the s o l e  or p r i m a r y  c o n t r a c t i n g  o f f i c e r  a n d  has

10 s e l e c t i v e  d i s c r e t i o n  a s  to the s u p p l i e r ,  v e n d o r ,  or c o n t r a c t o r .

11 (d) " J o i n t  v e n t u r e "  m e a n s  a n  a g r e e m e n t  that c o m b i n e s  2 or

12 m o r e  b u s i n e s s e s  for s p e c i f i e d  p u r p o s e s  i n v o l v i n g  1 or m o r e  disad-

13 v a n t a g e d  b u s i n e s s  e n t e r p r i s e s  a n d  1 or m o r e  b u s i n e s s e s  o t h e r  than

14 a d i s a d v a n t a g e d  b u s i n e s s  e n t e r p r i s e .

15 (e) " M i n o r i t y "  m e a n s  a p e r s o n  w h o  is bl a c k ,  H i s p a n i c ,

16 O r i e n t a l ,  E s k i m o ,  or a n  A m e r i c a n  I n d i a n  w h o  is not l e s s  t h a n  1/4

17 q u a n t u m  I n d i a n  b l o o d  as c e r t i f i e d  b y  the p e r s o n ' s  t r i b a l  associa-

18 t i o n  a n d  v e r i f i e d  b y  the I n d i a n  a f f a i r s  c o m m i s s i o n .

19 (f) " M i n o r i t y  o w n e d  b u s i n e s s "  m e a n s  a b u s i n e s s  e n t e r p r i s e  of

20 w h i c h  m o r e  t h a n  50% of the v o t i n g  s h a r e s  or i n t e r e s t  in the busi-

21 n e s s  is o w n e d ,  c o n t r o l l e d ,  a n d  o p e r a t e d  by i n d i v i d u a l s  w h o  are

22 m e m b e r s  of a m i n o r i t y  a n d  w i t h  r e s p e c t  to w h i c h  m o r e  t h a n  50% of

23 t h e  n e t  p r o f i t  or loss a t t r i b u t a b l e  to the b u s i n e s s  a c c r u e s  to

24 s h a r e h o l d e r s  w h o  a r e  m e m b e r s  of a m i n o r i t y .

25 (g) " O p e r a t e d "  m e a n s  the a c t i v i t y  of b e i n g  i n v o l v e d  in the

26 d a y  to d a y  m a n a g e m e n t  of a b u s i n e s s .
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j (h) "Person" means an individual, partnership, association,

2 corporation, governmental entity, or any other legal entity.

3 (i) "Subcontract" means an agreement to share a prime con-

4 tract between a prime contractor and a minority owned or woman

5 owned business.

g (j) "Women or woman owned business" means a business in

7 which more than 50% of the voting shares or interest in the busi-

8 ness is owned, controlled, and operated by a woman or women and

9 with respect to which more than 50% of the net profit or loss

10 attributable to the business accrues to the owners.

11 Sec. 5. (1) Except as provided in subsection (6), the con-

12 struction, goods, and services procurement policy for each

13 department shall provide that the percentage of expenditures to

14 be awarded to women owned and minority owned businesses by the

15 department is as follows:

16 (a) For minority owned businesses, the percentage shall not

17 be less than 7% of expenditures.

18 (b) For women owned businesses, the percentage shall not be

19 less than 5% of expenditures.

20 (2) The governor shall recommend to the legislature changes

21 in programs to assist women owned and minority owned businesses

22 as provided by this act.

23 (3) To assist in meeting the construction, goods, and serv-

24 ices procurement expenditures percentages set forth in subsection

25 (1), each department shall include provisions for the accommoda-

26 tion of subcontracts and joint ventures. The provisions shall be

27 established by the governor and shall require a bidder to

5
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1 i n d i c a t e  the e x t e n t  of w o m e n  o w n e d  a n d  m i n o r i t y  o w n e d  b u s i n e s s

2 p a r t i c i p a t i o n .

3 (4) O n l y  the p o r t i o n  of a p r i m e  c o n t r a c t  t h a t  r e f l e c t s  women

4 o w n e d  or m i n o r i t y  o w n e d  b u s i n e s s  p a r t i c i p a t i o n  s h a l l  b e  c o n s i d -

5 e r e d  in m e e t i n g  the r e q u i r e m e n t s  of s u b s e c t i o n  ( 1 ).

6 (5) W o m e n  o w n e d  or m i n o r i t y  o w n e d  b u s i n e s s e s  s h a l l  c o m p l y

7 w i t h  the s a m e  r e q u i r e m e n t s  e x p e c t e d  of o t h e r  b i d d e r s  i n c l u d i n g ,

8 b u t  not l i m i t e d  to, b e i n g  a d e q u a t e l y  b o n ded.

9 (6 ) If the b i d d e r s  for a n y  c o n t r a c t  d o  not i n c l u d e  a q u a l i -

10 f i e d  w o m e n  o w n e d  or m i n o r i t y  o w n e d  b u s i n e s s ,  the c o n t r a c t  shall

11 b e  a w a r d e d  to the l o w e s t  b i d d e r  o t h e r w i s e  q u a l i f i e d  to p e r f o r m

12 t h e  c o n t r a c t .

13 Sec. 6 . (1) T h e  g o v e r n o r  s h a l l  e s t a b l i s h  a p r o c u r e m e n t

14 p o l i c y  for e a c h  e x e c u t i v e  d e p a r t m e n t  to i m p l e m e n t  a n d  e s t a b l i s h

15 the m e t h o d  of  m e e t i n g  the p r o j e c t e d  e x p e n d i t u r e  p e r c e n t a g e  estab-

16 l i s h e d  in s e c t i o n  5.

17 (2) T h e  g o v e r n o r  s h a l l  s u b m i t  a n n u a l l y  a r e p o r t  to t h e  leg-

18 i s l a t u r e  t h a t  d e t a i l s  the r e s u l t s  of the g o v e r n o r ' s  p r o c u r e m e n t

19 p o l i c y  i n c l u d i n g ,  b u t  not l i m i t e d  to, the s p e c i f i c  c o n t r a c t s

2 0  a w a r d e d  by  e a c h  d e p a r t m e n t  a n d  the ty p e  of b u s i n e s s  e n g a g e d  in by

21 t h e  p e r s o n  a w a r d e d  the c o n t r a c t .

2 2  (3) T h e  d e p a r t m e n t  of m a n a g e m e n t  a n d  b u d g e t  s h a l l  p r o v i d e

23 a p p r o p r i a t e  s t a f f  to i m p l e m e n t  this act.

24 Sec. 7. If c e r t i f i e d  w o m e n  o w n e d  or m i n o r i t y  o w n e d  b u s i -

25 n e s s e s  a r e  n o t  a v a i l a b l e  in a p a r t i c u l a r  b u s i n e s s  to m e e t  the

26 p e r c e n t a g e  p r o v i d e d  for in s e c t i o n  5, the g o v e r n o r  s h a l l  a n n u a l l y
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1 review the p a r t i c u l a r  b u s i n e s s  u n t i l  the p e r c e n t a g e  set in

2 section 5 is re a c h e d .

3 Sec. 8 . (1) A  p e r s o n  w h o  w i s h e s  to be c e r t i f i e d  as a w o m e n

4 owned or m i n o r i t y  o w n e d  b u s i n e s s  s h a l l  c o m p l e t e  a s w o r n  a f f i d a v i t

5 that the p e r s o n  is a w o m e n  o w n e d  or m i n o r i t y  o w n e d  b u s i n e s s  a n d  

g is p r e p a r e d  to b i d  o n  s t a t e  c o n t r a c t s .  A l l  o w n e r s h i p  i n t e r e s t s

7 in the b u s i n e s s  s h a l l  be s p e c i f i c a l l y  i d e n t i f i e d  in the

8 affidavit. T h e  a f f i d a v i t  s h a l l  be f i l e d  w i t h  the g o v e r n o r  or a

9 department d e s i g n a t e d  b y  the g o v e r n o r .

10 (2) If t h e  g o v e r n o r  or a d e p a r t m e n t  d e s i g n a t e d  b y  the g o v e r -

11 nor f i n d s  t h a t  the p e r s o n  m e e t s  the r e q u i r e m e n t s  of th i s  act, t h e

12 person s h a l l  b e  c e r t i f i e d  as a w o m e n  o w n e d  or m i n o r i t y  o w n e d

13 business.

14 Sec. 9. (1) A  p e r s o n  w h o  k n o w i n g l y  v i o l a t e s  or c o n s p i r e s  to

15 violate t h i s  act, or w h o  k n o w i n g l y  a n d  f r a u d u l e n t l y  p r o c u r e s  or

16 attempts to  p r o c u r e  a c o n t r a c t  w i t h  t h i s  s t a t e  as a w o m e n  o w n e d

17 or m i n o r i t y  o w n e d  b u s i n e s s ,  is g u i l t y  of a felony, p u n i s h a b l e  by

18 i m p r i s o n m e n t  for not m o r e  t h a n  2 years, or a fi n e  of not l e s s

19 than $ 5 , 0 0 0 . 0 0 ,  or both.

20 (2) A  p e r s o n  w h o  v i o l a t e s  this act is b a r r e d  f r o m  o b t a i n i n g

21 future c o n t r a c t s  w i t h  the state.

22 Sec. 10. If a w o m e n  o w n e d  or m i n o r i t y  o w n e d  b u s i n e s s

23 receives a c o n t r a c t  as a p r i m e  c o n t r a c t o r ,  the w o m e n  o w n e d  or

24 min o r i t y  o w n e d  b u s i n e s s  s h a l l  r e m a i n  the p r i m e  c o n t r a c t o r  t h r o u g h

25 the d u r a t i o n  of the c o n t r a c t .
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1 Sec. II. A c t  No. 428 of the P u b l i c  A c t s  of 1980, b e i n g

2 s e c t i o n s  450.771 to 4 5 0 . 7 7 6  of the M i c h i g a n  C o m p i l e d  L a ws, is

3 r e p e a l e d .
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	3	(b) The supreme court has held that state and local govern-



