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Introduced by Reps. Hammerstrom, Dalman, Horton, Crissman, Rhead, Ryan, Walberg, Fitzgerald,
Voorhees, Bullard, Bush, Lowe and Hill o
Reps. Bodem, Brackenridge, DeLange, DeMars, Dobb, Dolan, Gagliardi, Gnodtke, Goschka, Green,
Jaye, Jersevic, Johnson, "Kaza, Kukuk, Law, Llewellyn, London, McBryde, Nye, Olshove, Owen,
Oxender, Palamara, Perricone, Pitoniak, Sikkema and Varga named co-sponsors

ENROLLED HOUSE BILL No. 4037

AN ACT to amend sections 18d and 18e of chapter XIIA of Act No. 288 of the Public Acts of 1939, entitled as
amended “An act to revise and consolicate the statutes relating to certain aspects of the organization and jurisdiction
of the Erobate court of this state, the powers and duties of such’court and the éud es and other officers thereof, certain
aspects of the statutes of descent and distribution of property, and the statutes governing.the change of name of adults
and children, the adoption of adults ang children, and the !UrISdIC’[IOH of the juvenile division of thie probate court; to
Prescrlbe, the powers and duties of the juvenile division of the probate court, and the judges and other officers thereof;
0 prescribe the manner and time within which actions and Rroceedln sma%/ be brought in the eJuv_enlle_dlwsm_n of the
probate court; to Brescrl e pleading, evidence, practice, and procedure In actions and Eroc edln?s in the juvenile
division of the probate court; to provide for appeals from the juyenile division of the probate court; to prescribe the
Bowers ang Hutles of certain stgte departmens, a%enmes and officers; and to prfowde remedies and genaltles for the
lolation of this act.” section 18 as amended by ASt No. 197 of the Public Acts of 1994 and section 186 as amended by
Act No. 344 of the Public Acts of 1993, being séctions 712A.18d and 712A.18e of the Michigan Compiled Laws.

The People of the State of Michigan enact:

Section L Sections 18d and 18e of chapter X1IA of Act No. 288 of the Public Acts of 1939, section 18d as amended
by Act No. 192 of the Public Acts of 1994 and section 18 as amended by Act No. 344 of the Public Acts of 1993, being
sections 712A.18d and 712A.18e of the Michigan Compiled Laws, are amended to read as follows:

CHAPTER XIIA
Sec. 18?. E;

13 If agfv,enile IS committgd under section _18(I)7(§) of this chapter for an offense that, if

adult, would be a violation or attemgte violation.of section 72, 83 84, 86, 83, 89, 91, 110a(2& 186a, 316, 317 _
520c, 5200, 5200, 529, 529, 530, 0r 531 of the Mlchlglan enal code, Act No._328 of the Public Acts of 1931, bejng sections
750.72, 750.83, 75084, 750,86, 75088, 750.80, 750.91, 750.1108, 750.1863, 750.316, 750.317, 750.349, 750.520, 750520k,
750.50d, 7_50.520%, 750529, 750529, 750530, and 750,531 of the Mucm?an Compiled Laws, of section 74012 (%) t%or
1403(2)(a)(1) of the public health code, Act No. 368 of the Public Acts of 1978, being sections 333,7401 and 333.7403 of
the Mlchlpan Compiled Laws, the court shall conduct a review hearing to determine whether the juvenile has been
rehabilitated and whether the rj]uvenlle presents a serious risk to public safety. If the court determines that the juvenile
has not been rehabilitated or that the juvenile presents a serious risk to public safety, jurisdiction over the juveniile shall
be continued. In making this determination, the court shall consider all of the following:

(8) The extent and nature of the juvenile’s participation in education, counseling, or work programs.
(b) The juvenile’s willingness to accept responsibility for prior behavior.
(c) The juvenile’s behavior in his or her current placement.
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(d) The juvenile’s prior record and character and his or her physical and mental maturity.
(e) The Juvenile’s potential for violent conduct as demonstrated by prior behavior.

(f) The recommendations of the institution, agency, or facility charged with the child’s care for the juvenile’s release
or continued custody.

3 Other information the prosecuting attorney or juvenile may submit.

2) The juvenile has the burden of proving by a preponderance of the evidence that he or she has been rehabilitated
and does not present a serious risk to publicsafety.

(3) Unless adjourned for %%)od cause, a review hearing shall be scheduled and held as near as possible to, but before,
the juvenile’s nipeteenth %l,r day. If the institution, agency, or facility to which the W]ve,mle,was committed b?lle,v,es
the Juvenile has been rehabilitated and does not presenta serious risk to public safety, the institution, agency, or facility
may petition the court to conduct a review hearing any time before the juvenile becomes 19 years of age or; if the court
has continued jurisdiction under subsection (1), any time before the juvenile becomes 21 yedrs of age.

4) Not less than 14 days before a review hearing is to be conducted, the prosecuting attorney, the juvenile, and, if
addg'e)ss,es are known, theyjuvenlle’s parent or u,a?dlan shall be notlged., ﬁe,notlce ghan state th,atJ the court may
extend jurIS?IC'[Ion over the juvenile %nd shall advise the juvenile and the guvenlle’s ga,rentor uardi nofthe,rl([]ht t(i
legal counsel. 1T legal counsel has not been retainea orap;}omted fo reﬁre_s nt the juvenile, the court shall appoin Iqu
counsel and may a3sess the cost ofgrowdlng counsel as costs against the juvenile or those responsible for the juvenile’s
support, or both, if the persons to be assessed are financially able to comply.

35) The institution, a(I;enc, , or facility ,charged with the care of the juvenile shall prepare commitment reports as
rovided In section 5 of the mvenlle facilities act, Act No. 73 of the Public Acts of 1988, being section 803.225 of the
ichigan Compiled Laws, for use by the court at a review hearing held under this section.

(6) This section does not apply to a juvenile convicted under this chapter for committing a crime.
Sec. 18e. (1) Except as provided in subsection (2), a person wha has been adjudicated of not more than 1juvenile

offense and who has ng felony convictions maﬁ file an application with the add'udlcatm? court for the entry of an order
setting aside the adjudicatiort, A person may have only 1 adjudication set aside under this section. _
(2) A person shall not apply under this section to have set aside, and a judge shall not under this section set aside,
any of the following: _ _ _ .
(a?1 An adjudication for an offense that if committed by an adult would be a felony for which the maximum
punishment 1S life imprisonment.

_(0) An adgudication for a traffic offense under the Michvi\(%an vehicle code, Act No, 300 of \he Public A&,ts of 1949

being sections 25/.1 to 257,923 of the Michigan Comﬁlled Laws, or a_local ordinance substantially corresponding to that

act, that involves the operation of a vehicleand at the time of the violation is a felony or misdemeanor. _
(c) A copviction under section 2d of thls_chafter. This subdivision does Inoloet dplgevent a person convicted under section

2d of'this chapter from having that conviction set aside as otherwise provided by law.

_ (Sg,Ana plication under this section shall not be filed until the expiration of 5 years following imposition of the
disposition for the adjudication that the applicant seeks to set aside, or 5 years folfowing completion of any term of
detention for that adjudication, or when the person becomes 24 years of a?e, whichever occurs later.

%1) An application under this section is invalid unless it contains the following information and is signed under oath
by the person whose adjudication is to be set aside:

(8) The full name and current address of the applicant.
b) A certified record of the adjudication that Is to be set aside.

¢) A statement that the applicant has not been adjudicated of a juvenile offense other than the one that is sought
to be’set aside as a result of this application.

A statement that the applicant has not been convicted of any felony offense.

@
_((ej) A statement as to whether the applicant has previously filed an application to set aside this or any other
adjudication and, if so, the disposition of the application.

. (f) A statement as to whether the applicant has any other criminal charge pending against him or her in any court
inthe United States or in any other country.

y (g) A consent to the use orthe nonpublic record created under subsection (13), to the extent authorized by subsection

(5) The applicant shall submit a copy of the application and 2 complete sets of fingerprints to the department of state
POlICG. The department of state police shall compare those meerprmts with the récords of the department mcIudmgi
he nonpublic record created under subsection (13), and shall’ forward a complete set of fingerprints to the. federa
bureau of investigation for a comparison with the records available to that age,nckl. The department of state police shall
report to the court in which the application is filed the information contained in the department’s records with respect
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to any pending charges against the a(g)#llcant, any record of adjudication or conviction of the a_EJ licant, and the set_tmg
aside’of any adjudication"or conviction of the applicant and shall report to the court anly similar information obtaine
from the federal bureau oflnvestl%atlon. The court shall not act upon the application untif the department of state police
reports the information required Dy this subsection to the court,

(6) The copy of the agflication submitted to the department of state police pursuant to subsection (52 shall be
accompanied by a fee of $25.00 payable.to the state of Michigan. The department of state police shall use the fee to
defray the expenses incurred in processing the application.

(7) A copy of the application shall be served upon the attorney general and, if applicable, upon the office of the
prosecuting attorneg/ who roF_ecu,ted the offense, The attorn?g/ general and the prosecutlnag at orne&/ shall have an
opportunity to contést tne application. It the agjudication was for an offense that if committed’by an adult would be an
assaultive crime or serious misdemeanor, and if the name of the victim is known to the prosecutln% attorney, the
prosecuting attorney shall give the victim of that offense written notice of the application and forward a capy of the
ag lication to the Vlﬁtlm under section 46 of the crime victim’s rlgnhts act, Act No. 87 of the Public Acts of ] beln%
section 780.796a of the Michigan Compiled Laws. The notice shall e sent by first-class mail to the victim’s last know
address. The victim has the Tight to appear at any proceeding under this section concerning that adjudication and to
make a written or oral statemént. As used in this Subsection:

(a)7“AssauItive crime” means that term as defined in section 9a of chapter X of the code of criminal procedure, Act
No. 175 of the Public Acts of 1927, being section 770.9a of the Michigan Compiled Laws.

(b) “Serious misdemeanor” means that term as defined in section 61 of Act No. 87 of the Public Acts of 1985, being
section 780811 of the Michigan Compiled Laws.

(c) “Viictim™ means that term as defined in section 31 of Act No. 87 of the Public Acts of 1985, being section 780.781
of the Michigan Compiled Laws.

(8) Upon the hearing of the application, the court may require the filing of affidavits and the taking of proofs as it
considers proper.

aﬁ ﬁ)g Except as provided in subsection (10), if the court determines that the circumstances and behavior of the
a

ant from the date of the apﬂllcan,t’s ,ad{udlc_atlon to the f;Ilnghof th?, application warrant settln? aside the

udication and that setting aside the adjudication is consistent with the public welfare, the court may enter an order
setting aside the adjudication, Except as’ provided in subsection (10), the setting aside of an adjudication under this
section is a privilege and conditional, and is not a right.

(1% Notwithstandin(]; subsection 89) the court shall iet, aside the adjudicaéion ?f a Herson Who was adﬂ'udica,ted, for
an oftense that If committed )ﬁana ult would be a violation or an attempted violation of section 413 of the Michigan
P_enal code, Act No. 328 of the Public Acts of 1931, bemt{; section, 750.413 of the Mlchlgan Compiled Laws, if the person

iles an application with the court and otherwise meets the requirements of this section.

11) Upon the entry of an order under this section, the applicant is considered not to have been previous|
adju(di():ateg, except as p}?ovided in subsection (13) and as follows: P d Y

_(3) The aP licant is not entitled to the remission of any fine, costs, or other money paid as a consequence of an
adjudication that is set aside.

gb) This section does not affect the right ofthe applicant to rely upon the adjudication to bar subsequent proceedings
for the same offense.

(c) This section does not affect the right of a victim of an offense to prosecute or defend a civil action for damages.

(d) This section dloes not create a right to.commence an action for d_amage_s for detention under the disposition that
the applicant served before the adjudication is set aside pursuant to this section.

(12) Upon the entry of an order under this section, the court shall send a copy of the order to the arresting agency
and the department of state police.

(13) The department of state police shall retain a norgpubllc record of the order setting aside an adjudication and of
the record of the arrest, flngergrlnts_, adjludlcat_lon, and disposition of the af licant in"the case to which the order
applies. Except as provided i subsection (14), this nonpublic record shall be made available only to a court of competent
1[ur|sd|ct|on, an agency of the judicial branch of state government, a law enforcement agency, a prosecuting attorney,
he attorney genéral, or the governor upon request and only for the following purposes:

(8) Consideration in a licensing function conducted by an agency of the judicial branch of state government.

(b) Consideration by a law enforcement agency if a person whose adjudication has been set aside applies for
employment with the law enforcement agency.

(c) To show that a person who has filed an application to set aside an adjudication has previously had an adjudication
set aside under this section.

(d) The_court’s consideration in determining the sentence to be imposed upon conviction for a subsequent offense
that is punishable as a felony or by imprisonment for more than 1year,



Offe(ne)e Consideration by the governor, ifa person whose adjudication has been set aside applies for a pardon for another
.

. (14) A copy of the nonpyblic record created under subsection 0(13) shall be provided to the person whose adjudication
Is set aside under this section upon payment of a fee determined and charged by the department of state police In the
same manner as the fee ﬁrescrlb_ed In section 4 of the freedom of information act, Act No. 442 of the Public Acts of 1976,
beln% section 15.234 of the Michigan Compiled Laws.

S_S) The nonpublic record maintained under subsection (13) is exempt from disclosure under Act No. 442 of the
Public’Acts of 1976, being sections 15.231 to 15.246 of the Michigan Compiled Laws.

(16) Except as provided in subsection (13), a person, other than the apBI_icant,_who knows or should have known that
an adjudication was set aside under this section, who divulges, uses, or publishes information concerning an adjudication
set aside under this section is guilty of a misdemeanor.

Section 2. This amendatory act applies to offenses committed on or after its effective date.
Section 3. This amendatory act shall take effect January 1,1997.

Section 4. This amendatory act shall not take effect unless all of the following bills of the 88th Legislature are
enacted into law.

(3) Senate Bill No. 281.
() Senate Bill No. 283.
(c) Senate Bill No. 682.
(d) Senate Bill No. 689.
(e) Senate Bill No. 699,
f) Senate Bill No. 700.
0) Senate Bill No. 724,
() Senate Bill No. 867.
(1) Senate Bill No. 870.
(J) House Bill No. 4038.
(k) House Bill No. 4044,
(0 House Bill No. 4371.
m) House Bill No. 4445,
n) House Bill No. 4486.

(
(
(0) House Bill No. 4487.
(p) House Bill No. 4490.

This act is ordered to take immediate effect.

Clerk of the House of Representatives.

Secretary of the Senate.

Approved

Governor.



