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STATE OF MICHIGAN
88TH LEGISLATURE
REGULAR SESSION OF 1996

Introduced by Rep. Bodem

ENROLLED HOUSE BILL No. 5309

Aw ACT to amend sgctions_4 and 6a of Act No. 87 of the P#Jb”C Acts (?f 1980, eptitl?d as amendﬁd “An act tB proviije
groce ures for the condemnation, acquisition, or exercise of eminent domain o rea %O[S)ggs%aprg\r/? eerft rdg ublic

encles Or private agencles; to provide for an agency’s entry upon land for certain n?a ;
t ?res ri%eprergegiesq and to repea erta?n actsgan(%aﬁtso ﬁC?S,” sec(tjlfonzla ameRHed_bX Act No. 139 ofthe P*%ilsc
Ac '};]_o 1988 an sgctlon ba as adaed by Act No. 308 of the Public Acts of 1993, being sections 21354 and 21356a ot the
Michigan Compiled Laws.

The People of the State of Michigan enact

ection 1 Sections 4 and 6a of Act No, 87 of the Public Acts of 1980, section 4 as amended. by Act No. 189 of the
Pyb?ic Acts of 1988 and sgct?on 6a as added bg Act No. 3%18 ?f tﬁe Publl?c Acts o? 1993, bemg sectioXs 21354 an(? 213508
of the Michigan Compiled Laws, are amended to read as follows:

Sec. 4. (1) If the acquisition of a portion of a particular parcel of property actually needed by an aﬁency would
d%stroy the practical value of U}Iht of the_remainder of that mrtlcular parcel, _th? agency shall. ac%uwe the fee t(? the
whole of the partlcular_garc?l 0 dpr Pert6y. Th? %uestlon as to whether the Prac_tlca value or utility orthe remajnaer of
the ’;arce ofproperty iS in Tact destroyéd shall be determined by the court or jury and incorporated in its veraict,

2) An agency or an agent or emglo ee ofan aqenc maB/ enter uaPon bpror;])erty before flllng an actjon for the Pur 0se
of making stirveys, meastirements, examinations, test ,fo ndings, and horl %s or takjn th kogra ns ors_amB_ln f; or
3 pre%lsm%te ropert ;oLconductmg ag environmental Inspecfion; or dete[] Ining wnegher t ep%ﬁerty 15 sujtable to
take tor public purposes. T eentrym}/ e made u{i)on reasonable notice to the ownler and at reasonable hours. An entry
m_adeg rsuan t? this subsection”shall not be construed as a taking. The owner or his or her representative shall be
Iven a reasonable opportunity to accompany the agency’s agent or employee during the entry upon the property. The
g?nc hall make restitution”for actual_da a?_e re?ultmﬂ om the entry wa)ch mfaf/(sje recovered b sqe lal mofjon
0re the. cou[)t orp s(ﬁ?arate action If an action Tor co fmnatlon has not been filed. The term “actua a(J”ﬂPﬂe a
used In this sunsection does not include, and an a?ency shall not make restitution for response a?tIVIt , 85 defined n
section 20101 of part 201 (environmental remediation) of the natural resources and environmental protection act, Act
No. 451 of the Public Actf of 1994 being section 324.20101 of %he M|ch|?an Compiled Law%, or for diminution jn fhe
value or utility ot a parcel which IS caused by the discavery of information as tne result ofa survey, an appraisal, a
measurement,”photography, or an environmental inspection made pursuant to this section.

Q I reasonable efforts to accomPIish entr¥ under subsectjon (2?] have been obstructed or d%nied, the a en% ma
?om enc(?acml action in the cjreui coFr,t In hf county n which the rPro ert%/ or any part of the property Is locate
or an oraer permitting entry. The complaint shall state the facts making the entry neCessary, the date on which entry

(37)



is sought, and the duration and the method proposed for protecting the defendant against damage. The court may grant
a limited license for entry upon such terms as justice and equity require, including the following:

(a) A description of the purpose of the entry.
(b) The scope of activities that are permitted.
(c) The terms and conditions of the entry with respect to the time, place, and manner of the entry.

(4) An entry made pursuant to subsection (3) shall be made in a manner that minimizes any damage to the property
and any hardship, burden, or damage to a person in lawful possession of the property.

(5) As used in this section, “environmental inspection” means the testing or inspection including the taking of
samples of the soil, groundwater, structures, or other materials or substances in, on, or under the property for the
purpose of determining whether chemical, bacteriological, radioactive, or other environmental contamination exists and,
if it exists, the nature and extent of such contamination.

Sec. 6a. (1) If an agency elects to reserve its rights to bring a state or federal cost recovery claim against an owner,
the court upon motion of the owner, which must be filed within the time prescribed to responsively plead after service
of a complaint, may reverse that election and order the agency to waive its claims, if the owner establishes by affidavit,
and after an evidentiary hearing if requested by the agency in the time prescribed to provide an answer to a motion, 1
or more of the following circumstances exist with respect to the property:

(a) The property is a single family residence and has been used solely for residential purposes.

(b) The property is “agricultural property” as defined in section 20101 of part 201 (environmental remediation) of
the natural resources and environmental protection act, Act No. 451 of the Public Acts of 1994, being section 324.20101
of the Michigan Compiled Laws, and the reservation of rights arises out of a release of hazardous substances caused by
the application of a fertilizer, soil conditioner, agronomically applied manure, or a pesticide or a combination of these
substances according to label directions and according to generally accepted agricultural and management practices, as

defined by the Michigan right to farm act, Act No. 93 of the Public Acts of 1981, being sections 286.471 to 286.474 of the
Michigan Compiled Laws.

(c) The owner is the only identified potentially responsible party, the extent of contamination and cost of
remediation has been reasonably quantified, and the estimated cost of remediation does not exceed the agency’s
appraised value of the property.

(2) If the court reverses the agency’s election of reservation of rights under subsection (1), the agency shall submit
to the owner a revised good faith offer. The revised good faith offer shall be considered the good faith offer for purposes
of sections 5 and 16.

(3) An agency and an owner may stipulate that the agency will reverse its election and waive its rights to bring a
state or federal cost recovery claim against an owner.

This act is ordered to take immediate effect.

Clerk of the House of Representatives.

Secretary of the Senate.
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Governor.



