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STATE OF MICHIGAN
88TH LEGISLATURE
REGULAR SESSION OF 1995

Introduced by Senator Van Regemnorter

ENROLLED SENATE BILL No. 85

AN ACT to amend Act No. 175 of the Public Acts of 1927, entitled as amended “An act to revise, consolidate, and
codify the laws relating to criminal procedure and to define the jurisdiction, powers, and duties of courts, judges, and
other officers of the court under the provisions of this act; to provide laws relative to the (lghts of persons accused of
criminal offenses and ordinance violations; to provide for the arrest of persons charged with or suspected of criminal
offenses and ordinance violations; to provide for bail of persons arrested for or accused of criminal offenses and
ordinance violations; to provide for the examination of persons accused of criminal offenses; to re?ulate_ the procedure
relative to grand juries, indictments, informations, and proceedings before trial; to provide for trials of persons
complained of or indicted for criminal offenses and ordinance violations and to provide for the procedure in those trials;
to provide for judgments and sentences of persons convicted of criminal offenses and ordinance violations; to establish
a sentencing commission and to prescribe its powers and duties; to provide foerrocedure relatln%to new trials and
appeals in criminal and ordinance violation cases; to provide a uniform system of probation throughout this state and
the aPpomtment of probation officers; to Prescrlb_e the{_)owers, duties, and compensation of probation officers; to provide
penalties for the violation of the duties of probation officers; to provide for{)_rocedur_e governing proceedings to prevent
crime and proceedings for the discovery of crime; to provide for fees of officers, witnesses, and others in criminal and
ordinance violation cases; to set forth miscellaneous provisions as to criminal procedure In certain cases; to provide
penalties for the violation of certain provisions of this act; and to repeal all acts and parts of acts inconsistent with or
contravening any of the provisions of this act,” as amended, being sections 760.L to 776.21 of the Michigan Compiled
Laws, by adding chapter VIIA.

The People of the State of Michigan enact:

Section 1 Act No. 175 of the Public Acts of 1927, as amended, being sections 760.1 to 776.21 of the Michigan
Compiled Laws, is amended by adding chapter VIIA to read as follows:

CHAPTER VIIA

Sec. 1. As used in this chapter, “prosecuting attorney” means the attorney general or the prosecuting attorney for
a county, or his or her designee.
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Sec. 2. (1) A prosecuting attorney may petition the district court, the circuit court, or the recorder’s court in writing
for authorization to issue 1or more subpoenas to investigate the commission of a felony as provided in this chapter.

" (f2)”A petition for authorization to issue 1 or more investigative subpoenas under subsection (1) shall contain all of
e following:

(a) A brief description of each felony being investigated.

éb) The name of each person who will be questioned or who will be required to produce material described under
subdivision (c).

(c) A general description of any records, documents, or physical evidence to be examined.

(

d) A brief statement of the facts establishing the basis for the prosecuting attorney’s belief that the testimony of
the person or examination of the records, documents, or physical evidence is relevant to the investigation of a felony
described in the petition.

(3) The petition for authorization to issue 1 or more investigative subpoenas may be filed by the prosecuting
attorney with any of the following:

() The circuit court of the judicial circuit in which the felony or a portion of the felony is alleged to have beer,
committed or of any judicial circuit in which the prosecuting attorney lawfully maintains an office.

(b) The recorder’s court if the felony or a portion of the felony is alleged to have been committed in the city of
Detroit or if the prosecuting attorney lawfully maintains an office in the city of Detroit.

(c) The district court of the judicial district in which the felony or a portion of the felony is alleged to have heen
committed or of any judicial district in which the prosecuting attorney lawfully maintains an office.

(4) A prosecuting attorney may file an application for immunity under section 7 at the time he or she files a petition
for authorization to 1ssue 1 or more investigative subpoenas under this section.

~ (5) An application under this section is confidential and shall not be available for public inspection or copying or
divulged to any person except as otherwise provided in this chapter. An z;{)pllcatlon under this section is exemft for
disclosure under the freedom of information act, Act No. 422 of the Public Acts of 1976, being sections 15.231 to 15.246
of the Michigan Compiled Laws.

~Sec. 3. (1)_A'ud?e may authorize a prosecuting attorney in writing to issue 1or more investigative subpoenas under
this chapter if all of the following circumstances exist:

(a) A petition is properly filed under section 2.
(b) The judge determines there is reasonable cause to believe a felony has been committed.
(c) The judge determines there is reasonable cause to believe that either of the following circumstances exists:

" (fl)lThe person who is the subject of the investigative subpoena may have knowledge regarding the commission of
e felony.

h (i) The records, documents, or physical evidence are relevant to investigate the commission of a felony described in
the petition.

(2) An order issued by the judge authorizing a prosecuting attorney to issue 1 or more investigative subpoenas
under this chapter shall contain all of the following:

(a) A statement identifying each felony to be investigated.
(b) A statement listing each person to whom an investigative subpoena may be issued.

(c) A statement listing the records, documents, or physical evidence s_ubiect_to production under an investigative
subpoena. The statement shall describe the records, documents, or ph_r_sma evidence with sufficient definiteness to
permit those records, documents, or physical evidence to be fairly identitied.

(3) A prosecuting attorney may issue investigative subpoenas to the extent authorized by the judge in the
authorization order.

(4) If additional investigative subpoenas are required to conduct the investigation, the prosecuting attorney may file
Lor more supplemental petitions with theAudge who issued the authorization to conduct the investigation reque_st_mq
those additional investigative subpoenas. A supplemental petition under this subsection may incorporate the origina
petition for an investigative subpoena by reference. The petition shall be filed in the same manner that an original
petition is filed under section 2.

Sec. 4. (1) An investigative subpoena issued by a prosecuting attorney under this chapter shall contain all of the
following information:

(d  The name of the gerson to whom it is directed and his or her address, if known. If the name of the person is not
known, the investigative subpoena shall give a general description sufficient to identify the person.
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(b) The time and place for taking the person’s testimony or for the person to produce the required documents or
physical evidence.

() A statement that the; investigative subpoena is issued pursuant to this section.
(d) A statement identifying the criminal activity being investigated.

(e) A statement describing the records, documents, or physical evidence to be produced. The statement shall
describe the records, documents, or physical evidence with sufficient definiteness to permit those records, documents,
or physical evidence to be fairly identified.

(0 Astatement that the_Ferson m_a?/ object to the mve_shtg_aﬂve subpoena or file reasons for not, c_omplymg with the
investigative subpoena by filing a written statement of objection or noncompliance with the prosecuting attorney on or
before the date scheduled tor the questioning or the production of the records, documents, or physical evidence. A
statement under this subdivision shall also inform the person that the ﬁrosecutlng attorney may seek an order
compelling compliance with the investigative subpoena as provided in this chapter.

() A statement that the person may have legal counsel present at all times he or she is being questioned and during
the examination of any records, documents, or physical evidence that he or she is required to produce.

~(2) The court rules that apply to service of process in civil actions apply to service of investigative subPoenas under
this chapter. However, an investigative subpoena shall be served not less than 7 days before the date set, for the taking
of testimony or examination of records, documents, or physical evidence unless the judge who issued the authorization
for that investigative subpoena has shortened that period of time for good cause shown.

Sec. 5. (1) A person properly served with an investigative subpoena under this chapter shall appear before the
prosecuting attorney and answer questions concerning the felony being investigated or produce any records,
documents, or physical evidence he or she is required to produce.

’ (2)hThe prosecuting attorney may administer oaths and affirmations in the manner prescribed by law to implement
this chapter.

_ (3%_Any ﬁerson may have legal counsel Fre_sent in the room in which the inquiry is held. The person may discuss fully
Wltq |stor er legal counsel any matter relating to the person’s part in the inquiry without being subject to citation for
contempt.

_d§4) The prosecuting attorney may require a person having knowledge of any records, documents, or physical
evidence subpoenaed under this chapter to testify under oath or acknowledgment with respect to those records,
documents, or physical evidence.

~(5) The prosecuting attorney shall inform the person of his or her constitutional rights regarding compulsory self-
incrimination before asking any questions under an investigative subpoena. This subsection does not apply if the person
IS granted immunity under section 7.

(6) 1f a criminal charge is filed by the prosecuting attorney based upon information obtained pursuant to this
chaf)_ter, upon the defendant’s motion made not later than 21 days after the defendant is arraigned on the charge, the
trial judge shall direct the prosecutlnﬂ attorney to furnish to the defendant the testimony the defendant gave regarding
the crime with which he or she is charged and may direct the prosecuting attorney to furnish to the defendant the
testimony any witness who will testify at the trial gave the prosecuting attorney pursuant to this chapter regardmgf
that crime except those portions that are irrelevant or immaterial, or that are excluded for other good cause shown, |
the defendant re_%uests the testimony of a witness pursuant to this section and the trial judge directs the prosecuting
attorney to furnish to the defendant a coPy of that witness’s testimony, the prosecuting attorneY shall furnish a copy of
the testimony not, later than 14 days before' trial. If the prosecuting attorney fails or refuses to furnish a copy of the
testimony to the defendant pursuant to this subsection, the prosecuting attorney may be barred from calling that
witness to testify at, the defendant’s trial.

(7) If the trial judge has not directed the prosecuting attorney to furnish a copfy of a witness’s testimony to the
defendant before trial, the prosecuting attorney shall, upon the defendant’s request, furnish a copy of that testimony to
the defendant after direct examination of that witness at trial has been completed.

Sec. 6. (1) If a person files an objection to, or fails or refuses to answer any question or to produce any record,
document, or physical evidence set forth in an investigative subpoena, the prosecuting attorney may file a motion with
the judge who authorized the prosecuting attorney to issue the subpoena for an order compelling the person to comply
with that subpoena. The prosecuting attorney shall serve notice of the motion under applicable court rules.

(2)  Ifthe prosecuting attorney files a motion with the court for an order under subsection (1), the court shall hold a
hearing on the motion. The person has the right to appear and be heard regarding the motion and to have legal counsel
present.



(3) If the court determines the question or evidentiarﬁ request of the prosecuting attorney is appropriate and within
the scope of the authorization, the court shall order the person to answer the question or to produce the record,
document, or physical evidence.

(4) 1f the court determines the question or request is inappropriate or outside the scope of the authorization, the
court rpay order the prosecuting attorney to modify the question or the request or may disallow the question or the
request.

_d(S) The court shall not compel the person to answer a guestlon or produce any record, document, or physical
evidence if answering that(iue_stmn or producing that record, document, or physical evidence would violate a statutory
?nvnege or a constitutiona ng_ht. Upon motion by the person and for good cause shown, the court may make any
urther order in the proceedings that justice requires to protect the person from unreasonable annoyance,
embarrassment, oppression, burden, or expense.

~(6) A reporter or other person who is involved in the gathering or [eParatio_n of news for broadcast or publication
is notrequired to disclose the identity of an informant, any unpublishea information obtained from an informant, or any
unpublished matter or documentation, in whatever manner recorded, relating to a communication with an informant, in
any inquiry conducted under this chapter. A reporter or other person who Is involved in the gathering or preparation
of news for broadcast or publication is subject to an inquiry under this chapter only under the following circumstances:

(a) To obtain information that has been disseminated to the public by media broadcast or print publication.
(b) 1f the reporter or other person is the subject of the inquiry.

Sec. 7. (1) The prosecuting attorney may apply to the court for an order granting immunity to any person,
designated by name and address in the application, whom the prosecuting attorney Intends to require to give festimony
concerning any matter investigated under this chapter. The application shall 'be accompanied by the prosecuting
attorney’s verified petition setting forth the facts upon which the application is based. If the judge determines it is in
the interest of justice to grant immunity, the judge shall enter an order granting immunity to the person if the person
appears before the prosecuting attorney and testifies under oath concerning the felony set forth in the petition of the
prosecuting attorney. The order granting immunity shall extend to ail related questions asked of the person.

(2) The prosecuting attorney shall provide the person with a true copy of the order issued under subsection (1)
before the prosecuting attorney asks the person any questions. No testimony or other information compelled under the
order, or any information directly or indirectly derived from that testimony or other information, may be used a?al_nst
the person in any criminal case, except for impeachment purposes, in a prosecution for perjury, or for otherwise failing
to comply with the order granting immunity.

(3) An order issued under this section that grants immunitﬁ to a person continues in effect until the judge or his or
her successor, in his or her discretion and upon anllcatlon by the prosecuting attorney, enters an order terminating the
order granting immunity and the prosecuting attorney notifies the witness of the order of termination.

~(4) Any person granted immunity under this section makl have legal counsel present at all times at which he or she
is being questioned concerning any matter included within the order-granting immunity.

Sec. 8. Petitions for immunity, orders of immunity, transcripts of testimony delivered to witnesses pursuant to
grants of immunity, and records, documents, and P_hrsmal evidence obtained by the prosecuting attorney pursuant to
an investigation under this chapter are confidential and shall not be available for public inspection or copying or
divulged to any person except as otherwise provided in this chapter. Material and information obtained under this act
are exempt from disclosure under the freedom of information act, Act No. 442 of the Public Acts of 1976, being sections
15.231 to 15.246 of the Michigan Compiled Laws.

Sec. 9. (1) A person who makes a false statement under oath in an examination conducted under this chapter
knowing the statement is false is quilty of perjury punishable as follows:

(a) Except as provided in subdivision (b), by imprisonment for not more than 15 years.

~(b) If the false statement was made during the investigation of a crime punishable by imprisonment for life, by
imprisonment for life or for any term of years.

(2) A person who neglects or refuses to comply with an investigative subpoena in violation of a court order is quilty
of contempt punishable by imprisonment for not more than 1year or by a fine of not more than $10,000.00, or both. 1f
the witness appears before the court to purge himself or herself of that contempt, he or she shall be allowed to appear
before the prosecuting attorney to answer any proper question concerning the matter under |nvest|?at|on, and after the
witness appears before the prosecuting attorneY, upon transcript of the testimony, the witness shall be brought hefore
the court'and after examination, the court shall determine whether the witness has purged himself or herself of the
con%emp%. The court shall commute the sentence if the court finds the witness has purged himself or herself of that
contempt.
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Section 2. This amendatory act shall take effect October 1, 1995.

This act is ordered to take immediate effect.

Secretary of the Senate.

Clerk of the House of Representatives.

Approved

Governor.
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