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STATE OF MICHIGAN
88TH LEGISLATURE
REGULAR SESSION OF 1995

Introduced by Senators Gast, McManus, Stille and North

ENROLLED SENATE BILL No. 646

AN ACT to amend sections 35301, 35316, and 35317 of Act No. 451 of the Public Acts of 1994, entitled “An act to
protect the environment and natural resources of the state; to codify, revise, consolidate, and classify laws relating to
the environment and natural resources of the state; to regulate the discharge of certain substances into the
environment; to regulate the use of certain lands, waters, and other natural resources of the state; to prescribe the
powers and duties of certain state and local agencies and officials; to provide for certain charges, fees, and assessments;
to prescribe penalties and provide remedies; to repeal certain parts of this act on a specific date; and to repeal certain
acts and parts of acts,” as added by Act No. 59 of the Public Acts of 1995, being sections 324.35301, 324.35316, and
324.35317 of the Michigan Compiled Laws.

The People of the State of Michigan enact:

Section 1. Sections 35301, 35316, and 35317 of Act No. 451 of the Public Acts of 1994, as added by Act No. 59 of the
Public Acts of 1995, being sections 324.35301, 324.35316, and 324.35317 of the Michigan Compiled Laws, are amended to
read as follows:

Sec. 35301. As used in this part:

(@) “Contour change” includes any grading, filling, digging, or excavating that significantly alters the physical
characteristic of a critical dune area, except that which is involved in sand dune mining as defined in part 637.

(b) “Crest” means the line at which the first lakeward facing slope of a critical dune ridge breaks to a slope of less
than 1-foot vertical rise in a 5-1/2-foot horizontal plane for a distance of at least 20 feet, if the areal extent where this
break occurs is greater than 1/10 acre in size.

(c) “Critical dune area” means a geographic area designated in the “atlas of critical dune areas” dated February 1989
that was prepared by the department.

(d) “Department” means the department of environmental quality.

(e) “Foredune” means 1 or more low linear dune ridges that are parallel and adjacent to the shoreline of a Great
Lake and are rarely greater than 20 feet in height. The lakeward face of a foredune is often gently sloping and may be
vegetated with dune grasses and low shrub vegetation or may have an exposed sand face.

(f) “Model zoning plan” means the model zoning plan provided for in sections 35312 to 35324.
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(g) “Planning commission” means the body or entity within a local government that is responsible for zoning and
land use planning for the local unit of government.

(h) “Restabilization” means restoration of the natural contours of a critical dune to the extent practicable, and the
restoration of the protective vegetative cover of a critical dune through the establishment of indigenous vegetation, and
the placement of snow fencing or other temporary sand trapping measures for the purpose of preventing erosion,
drifting, and slumping of sand.

(i) “Special use project” means any of the following:

(i) A proposed use in a critical dune area for an industrial or commercial purpose regardless of the size of the site.
(ii) A multifamily use of more than 3 acres.

(in) A multifamily use of 3 acres or less if the density of use is greater than 4 individual residences per acre.

(iv) A proposed use in a critical dune area, regardless of size of the use, that the planning commission, or the
department if a local unit of government does not have an approved zoning ordinance, determines would damage or
destroy features of archaeological or historical significance.

(J) “Use” means a developmental, silvicultural, or recreational activity done or caused to be done by a person that
significantly alters the physical characteristic of a critical dune area or a contour change done or caused to be done by
a person. Use does not include sand dune mining as defined in part 637.

(k) “Zoning ordinance” means an ordinance of a local unit of government that regulates the development of critical
dune areas within the local unit of government pursuant to the requirements of this part.

Sec. 35316. (1) Unless a variance is granted pursuant to section 35317, a zoning ordinance shall not permit the
following uses in a critical dune area:

(a) A structure and access to the structure on a slope within a critical dune area that has a slope that measures from
a 1-foot vertical rise in a 4-foot horizontal plane to less than a 1-foot vertical rise in a 3-foot horizontal plane, unless the
structure and access to the structure are in accordance with plans prepared for the site by a registered professional
architect or a licensed professional engineer and the plans provide for the disposal of storm waters without serious soil
erosion and without sedimentation of any stream or other body of water. Prior to approval of the plan, the planning
commission shall consult with the local soil conservation district.

(b) A use on a slope within a critical dune area that has a slope steeper than a 1-foot vertical rise in a 3-foot
horizontal plane.

(c) A use that is a structure that is not in compliance with subsection (2).

(d) A use involving a contour change that is likely to increase erosion, decrease stability, or is more extensive than
required to implement a use for which a permit is requested.

(e) Silvicultural practices, as described in the “voluntary forest management guidelines for Michigan”, prepared by
the society of American foresters in 1987, that are likely to increase erosion, decrease stability, or are more extensive
than required to implement a use for which a permit is requested.

(f) A use that involves a vegetation removal that is likely to increase erosion, decrease stability, or is more extensive
than required to implement a use for which a permit is requested.

(g9) A use that is not in the public interest. In determining whether a proposed use is in the public interest, the local
unit of government shall consider both of the following:

(i) The availability of feasible and prudent alternative locations or methods, or both, to accomplish the benefits
expected from the use. If a proposed use is 1 single family dwelling on a lot of record owned by the applicant,
consideration of feasible and prudent alternative locations shall be limited to the lot of record on which the use is
proposed. A lot of record shall not be created strictly for the purpose of avoiding consideration of alternative locations
under this subparagraph.

(i) The impact that is expected to occur to the critical dune area, and the extent to which the impact may be
minimized.

(2) A use that is a structure shall be constructed behind the crest of the first landward ridge of a critical dune area
that is not a foredune. However, if construction occurs within 100 feet measured landward from the crest of the first
landward ridge that is not a foredune, the applicant shall demonstrate that the proposed use meets all of the following
requirements:

(@) The use will not destabilize the critical dune area.

(b) Contour changes and vegetative removal are limited to that essential to siting the structure and access to the
structure.

(c) Access to the structure is from the landward side of the dune.

(d) The dune is restabilized with indigenous vegetation.



(e) Construction techniques and methods are employed that mitigate the impact on the dune.
(f) The crest of the dune is not reduced in elevation.

(g) If the department is implementing the model zoning plan, the use meets all other applicable requirements of the
zoning ordinance or the model zoning plan.

(3) If the local unit of government is not certain of the degree of slope on a property for which a use permit is sought,
the local unit may require that the applicant supply contour maps of the site with 5-foot intervals at or near any
proposed structure or roadway or consult with the local soil conservation district regarding the degree of slope.

(4) Within 60 days after the effective date of this section, the department shall develop guidelines to describe the
method by which the department and local units of government measure slopes to implement the requirements of the
zoning ordinance or the model zoning plan.

(5) If a person is ordered by the department, or by a local unit of government that is enforcing a zoning ordinance
authorized under this part, to restore a critical dune area that has been degraded by that person, the department or
local unit of government shall establish a procedure by which the restoration of the critical dune area is monitored to
assure that the restoration is completed in a satisfactory manner.

Sec. 35317. (1) A local unit of government may issue variances under a zoning ordinance, or the department may
issue special exceptions under the model zoning plan if a local unit of government does not have an approved zoning
ordinance, if a practical difficulty will occur to the owner of the property if the variance or special exception is not
granted. In determining whether a practical difficulty will occur if a variance or special exception is not granted,
primary consideration shall be given to assuring that human health and safety are protected by the determination and
that the determination complies with applicable local zoning, other state laws, and federal law. A variance or a special
exception is also subject to the following limitations:

(@) A variance shall not be granted from a setback requirement provided for under the model zoning plan or an
equivalent zoning ordinance enacted pursuant to this part unless the property for which the variance is requested is 1 of
the following:

(i) A nonconforming lot of record that is recorded prior to July 5, 1989, and that becomes nonconforming due to the
operation of this part or a zoning ordinance.

(ii) A lot legally created after July 5, 1989 that later becomes nonconforming due to natural shoreline erosion.

(iii) Property on which the base of the first landward critical dune of at least 20 feet in height that is not a foredune
is located at least 500 feet inland from the first foredune crest or line of vegetation on the property. However, the
setback shall be a minimum of 200 feet measured from the foredune crest or line of vegetation.

(b) A variance or special exception shall not be granted that authorizes construction of a dwelling or other
permanent building on the first lakeward facing slope of a critical dune area or a foredune. However, a variance or
special exception may be granted if the proposed construction is near the base of the lakeward facing slope of the critical
dune on a slope of less than 1-foot vertical rise in an 8-foot horizontal plane on a nonconforming lot of record that is
recorded prior to July 5, 1989 that has borders that lie entirely on the first lakeward facing slope of the critical dune
area that is not a foredune.

(2) Each local unit of government that has issued a variance for a use other than a special use project during the
previous 12 months shall file an annual report with the department indicating variances that have been granted by the
local unit of government during that period.

(3) Upon receipt of an application for a special exception under the model zoning plan, the department shall forward
a copy of the application and all supporting documentation to the local unit of government having jurisdiction over the
proposed location. The local unit of government shall have 60 days to review the proposed special exception. The
department shall not make a decision on a special exception under the model zoning plan until either the local unit of
government has commented on the proposed special exception or has waived its opportunity to review the special
exception. The local unit of government may waive its opportunity to consider the application at any time within 60 days
after receipt of the application and supporting documentation by notifying the department in writing. If the local unit
of government waives its opportunity to review the application, or fails to act as authorized in this section within 60
days, the local unit of government also waives its opportunity to oppose the decision by the department to issue a
special exception. If the local unit of government opposes the issuance of the special exception, the local unit of
government shall notify the department, in writing, of its opposition within the 60-day notice period. If the local unit of
government opposes the issuance of the special exception, the department shall not issue a special exception. The local
unit of government may also consider whether a practical difficulty will occur to the owner of the property if the special
exception is not granted by the department and may make a recommendation to the department within the 60-day
notice period. The department shall base its determination of whether a practical difficulty exists on information
provided by the local unit of government and other pertinent information.



This act is ordered to take immediate effect.

Secretary of the Senate.

Clerk of the House of Representatives.

Approved

Governor.



