II I. House
Legislative
ﬂ ﬁ Analysis
Section
Olds Plaza Building, 10th Floor

Lansing, Michigan 48909
Phone: 517/373-6466

THE APPARENT PROBLEM:

TheLieutenantGovernor’sChildren’sCommissionwas
established under Executive Order Number 1995-12 in
May, 1995. The commission’s explicit charge was to
""review current laws, programs, procedures, policies,
and training procedures that affect children, and create
recommendations to help improve the quality of life for
Michigan’schildren, and its conclusionswereissued in
July, 1996, in the report, "In Our Hands." As
described in the ra%iaort, the commission created five
subcommitteestoaddressearly intervention, placement,
permanency plannin%, post-termination, and
confidentiality 1ssues. The subcommittee concerned
with confidentiality issues studied federal and state laws,
and ethical considerations affecting decision-making in
the child welfare system. Its adopted mission was to
""provide a framework for gathering and sharing
information on all alleged child abuse and neglect cases
that encouraged an open, accountable, responsive

system to ensure the protection of children."

One of the subcommittee’s goals was defined as: ""To
create exceptions to confidentiality laws to allow the
public to receive information in certain cases such as
death or gross negligence.” In response, the
subcommittee proposed the following:

"To balance the legitimate need for limited
confidentiality with the need to restore accountability
and ﬁublic trust in our child welfare system, the
Michigan Child Protection Act will be amended to
permit the director of the Family Independence Agency
(F1A), or, if the director declines to act, the
Ombudsman, discretionary authority to release
information when it is in the best interest of the child to
doso; it is in the best interest of the family to do so; a
child dies; or if itis necessary to preserve the integrity
ofthechildprotectionsystem." (Recommendation#192)

Specifically, some feel that the FIA should be allowed
to release some information from records that are
currentlyconsidered confidential. Anexamplewouldbe
arecord that included a referral of suspected child abuse
orneglect, and of theagency’s response. Consequently,
legislation has been proposed that would incorporate
recommendation number 192 of the Lieutenant
Govermor’s Children’s Commission report to accomplish
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the goal of balancin%lhe need to protect the privacy of
those who may be the subject of reported child abuse
and neglect with the need to release information when it
is in the best interest of the child.

THE CONTENT OF THE BILL:

Under the Child Protection Law, the Family
Independence Agency (FIA) isrequired to maintaina
central registry, which contains confidential records on
the agency’s clients. The bill would amend the act to
grant the agency director the discretion of releasing
some records under certain circumstances. Under the
bill, the director or his or her designated agent could
release confidential records relating to referrals or
reports of an alleged or substantiated report of child
abuse or neglect If specific criteria were met, and a
personwhowas identified in the records could appeal
the director’s decision to the circuit court. Similarly, if
the director denied a request, the person making the
request could file an appeal in the circuit court. The
director would be required to make a decision whether
or not to release information within 14 days after
receiving a written request. After notifying the
requester, the director could extend that time period for
an additional 14 days if more time was necessary to

research and compile the requested information.

The bill would specify that information released under
the provisions of the bill could be released if its release
were in the best interest of the child to whom the
information related. Under the bill, “'the best interest of
achild" would be determined based on protection of the
child’s safety; preservation of the child’s physical
mental, and emational health; and consideration of the
child’s likelihood of establishing a successful and timely
permanentfamilyand community relationship. Thebill
would also specify that the director could not deny a
request for specified information based upon a desire to
shield a lack of or an inappropriate performance by the
department.

Release of Confidential Information. Under the hill,
"'specified information™ in a child protective service
record that related specifically to all referrals or reports
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of an alleged or substantiated report of child abuse or
neglect could be released at the director’s initiative or
uponreguest. Information released under the provisions
of the bill could not include the personal identification
information of an individual identified in the record,
other thanthe alleged perpetrator of the child abuse or
neglect, including identification of the person reporting
or assisting in the report; information provided in a law
enforcement report; and any other information
specifically designated as confidential under other laws.
Further, unsubstantiatedinformationidenti;gingan
individual alleged to have perpetrated child abuse or
neglect could not be released.

The bill would specify that information could be

released if either of the following were true:

C The release would be in the best interest of the child
to whom the information was related.

C The release would not conflict with the best interest
of the child towhomthe information was related, and
one or more of the following were true: the release was
in the best interest of a member of the child’s family or
of an individual residing in the same home; the release
clarified actions taken by the department on a specific
case; the record containing the specified information
concemed a child who had died, or that child’s family;
all or part of the record containing the specified
information was publicly disclosed in a judicial
proceeding; a child abuse or neglect complaint or
Investigation to which the record containing the
specified information related had been part of the
subject matter of a published or broadcast media story;
or the record containing the specified information
concemeda substantiated report of sexual abuse, serious
injury, or life threatening harm involving the child or a
sibling of the child identified in the request.

Information thatthe director might otherwise allowto be
released, under the provisions of the bill, could not be
released if any of the following were true:

** The request for release did not include sufficient
information to identify the specific case to which the
request related.

** An investigation for a report of child abuse or
neglect to which the information related was in progress
and the report had not been substantiated, unless -- in
the director’s judgment -- the release did not interfere
with the investigation. However, this Frovision would
not apply if more than 60 days had elapsed since the
beginning of the investigation, unless the director stated
the reasons that the investigation had not been
concluded.

** A hearing to determine whether a report or record
should be amended or expunged from the central
registry was pending.

** The individual submitting the request was serving a
prison sentence.

** The child to whom the record related was 18 years
of age or older.

Notification Requirements. The directorwould be
required to give written notice of a preliminary decision
to release or to deny a request to release specified
information at least 14 days before the information was
released, or within 14 days after making a decision to
deny a request for release. The following would have
to be included in the notice:

C The basis on which the specified information was
beilng released, or the basis for denial of the request for
release.

C A statement that the decision would become final
unless information that could be the basis for a different
decision were submitted to the director inwriting within
14 days after the notice was given.

C A statement that there was a right to appeal a final
decision, including information regarding where to file

the appeal and a description of appellate procedures

Thedirector’sdecisionwould becomefinal, if, within
14 days after giving notice, information were not
received that could form the basis for a different
decision. However, if the director did receive such
information, he or she would be required to make a final
decision to release or deny a request to release the
specified information within seven days after its receipt.
Notice of the final decision would have to be in writing
and include, at least, notification of the right to appeal.

Should the director decide to release information under
the provisions of the bill, the department would be
reciuired to give notice of the decision to all of the
following: each individual named in the reportasa
perpetrator or an alleged perpetrator of the child’s abuse
or neglect, unless a court had found the individual to be
the perpetrator of the abuse or neglect; each parent or
legal guardianofthe child; each attorney representing
the child who was the subject of the case, or
representing anindividual listed as a perpetrator, alleged
rpetrator, parent, or legal guardian, if the department
ad notice of that representation; and the child’s
guardianad litem. Notificationwould also have to be
givenwithin 14 days before the specified information
was released to an individual who had been named asa
Berpetrator, and who should have been, but had not
een, notified. Further, ifthe individual requested
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expunction of the record within 14 days after the notice
wasgiven, the information could not be released until
the proceduresgovemingexpunctionunder the actwere
completed. Ifsuchan individual did not request
expunctionwithin 14 days, the procedures for release of
specified information, as required under the provisions
of the bill, would be followed, and the individual would

not have a right to appeal the decision to release.

If the director denied a request for release of
mfo_rlmagon, then only the requesting person would be
notified.

Appeals. Anindividual who had the right to be notified
under the above provisions could appeal the decision to
release the information to the circuit court before the
actual release. If an appeal were filed and the
department notified before the actual release, then the
information could not be released until the circuit
court’s decision was upheld. Inaddition, if the director
denied a request to release information, the person
whose request was denied could file an appeal with the
circuit court within 30 days after notice of the denial.
The courtwould have to uphold a decision to release or
deny release of information unless it found that the
decision was not reasonable, based upon the criteria for
releasing or not releasing specified information
prescribed under the bill.

Proceedings on an appeal that had been filed under the
provisions of the bill would be considered confidential,
and none of the records of these proceedings could be
released unless the court upheld a decision to release
specified information or reversed the denial of a request
for release. The courtwould have to conduct its review
so thata person whose request for information was
denied did not have access to that information during the
appeal proceedings. Further, ifthe courtreversedthe
director’s decision to release or to deny release of

ified information inan appeal, the court could order
the department to pay the appellant’s costs and
reasonable attorney fees that were related to the appeal.

Fees. The department could charge a fee for a copy of
specifiedinformationreleased under the provisions of
the bill in the same manner as a public body was
authorized to charge a fee under the Freedom of
Information Act (FOIA).

Confidentiality. Currently, the act specifies persons to
whomconfidential recordsinthe central registry may be
released. The bill would add that a record could also be
made available to the parent of a child who was the
subject of a report of child abuse or ne?lect. In
addition, the provisions of the bill could not be
construed to subject a record that was deemed
confidential under the act to disclosure under the FOIA.

MCL 722.627 et al.

FISCAL IMPLICATIONS:

According tothe House Fiscal Agency éH FA), the
provisions of the bill would result in an indeterminate
cost to the Family Independence Agency. The HFA
estimates that the department would generate a smalll
amount of revenue in copy fees. However, this would
likely be offset by increased labor and materials costs.
(2-18-97)

The Family Independence Agency (FIA) estimates that
the costs of providing information could be charged
using the same method utilized for requests made under
the Freedom of Information Act (FOIA). The FIAalso
estimates that there will be labor costs involved to
processrequests. Thesecostsareindeterminate, since
It is unknown at present how many requests the agency
will receive. (2-18-97)

ARGUMENTS:

For:

Under the federal Adoption Assistance and Child
Welfare Act of 1980 (42 USC 6031), those states with
established, federallyapproved, plansare reimbursed
for foster care payments provided for children who are
removed fromtheir homesdue to child abuse or neglect.
However, under the act, state child protection agencies
must still make reasonable efforts to prevent the
unnecessaryseparationofchildrenfromtheirparents,
and to protect the best interest of the child, and this dual
mandate sometime creates conflict. In many situations,
the process involved instriving to reunify a child with
his or her birth parents can take years. On the other
hand, if a child is not removed from the home, abuse
and neglect may continue. Similarly, the general public
is quick to condemn a child protection agency that fails
to act to protect children, and equally quick to condemn
one that violates parental rights should charges of abuse
or neglect prove to be unfounded.

The provisions of the bill, however, could enhance the
public’s trust in the state’s child Brotection system. All
too often, allegations are made by the media, after the
death of achild, that relatives or neighbors had reported
suspicions of abuse, and that the department failed to
follow through on the reports. Under current law, the
departmentmay notrelease information onsuch reports
or investigations, except to entities such as law
enforcementagencies, legal counsel, child placement
agenciesinvestigating prospective adoptive parents, and
juvenile courtstaff investigating prospective foster
parents. While the department may claim, in a typical
case, that there wasn’t sufficient evidence to remove the
child from its home, such instances often carry the
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appearance of a "‘cover-up," or at least the suspicion
thatthe department hides behind the confidentiality
provisions of the Child Protection Law.

Under the bill, however, the department could answer
suchclaimsand verify whether investigationswere
conducted by revealing informationthat, currently, is
deemed confidential. For example, the department
could release records demonstrating that a complaint of
suspected child abuse had been received, the dates of
thecomplaint, and informationontheagency’s response
-- whether or not the complaint was investigated, the
conclusions reached, and the basis for those
conclusions. By revealing the full extent of the
department’sinvolvementintheseinvestigations, itis
likely that the general public will be more aware of the
difficulties encountered by the department when

intervening in suspected cases of abuse or neglect.

Against:

The bill would allow the release of information
concerningalleged or substantiated reports of child
abuse or neglect. However, in acknowledgment of the
constitutional privacy rights of the personsinvolved, this
type of information has always been deemed
confidential. Some may say that it is difficult to see
how a child’s best interests would be served by
disclosinginformationthatjeopardizesachild’s,anda
family’s, right to privacy.

Response:

The provisions of the bill representa balance between
the need for more disclosure of records conceming child
abuseand neglect, and a respect for the privacy rights
ofafamily. Forexample, anindividual’s personal
identification information would not be released unless
it had been substantiated that the person was the
perpetrator of child abuse or neglect. Inaddition, the
right to appeal a decision prior to release of the
information gives individuals the opportunity to have a
hearing by an impartial third party.

Against:

The provisions of the bill are designed to increase public
confidence in the child protection system by allowing
public scrutiny of FIA activities. Granted that this
provision would allow a greater opportunity for
community response, there is also a concern that the
agency would only release information that served its
best Interests.

Response:

The provisions of the bill are designed to exclude this
possibility. Forexample, House Bill 4232 specifies that
the director of the FIA may not deny a request for
specified information based upon a desire "“to shield a
lack of or an inappropriate performance by the
department.” In addition, under the bill, individuals
would have the right to an appeal before the specified

informationwasreleased. Further, the bill defines what
type of information may be released.

Against:

Under the hill, the identity of a person identified in the
department’s central registry as being the perpetrator of
child abuse or neglect could be made available to the
public. A person identified in this manner may appeal
to the circuit court the director’s decision to release the
information. However, some are concermed that many
of the individuals most likely to be subjected to this
publicity are, typically, persons unable to afford the
costs of such an appeal. Instead, it is argued that an
appeal in this instant should be made to an outside
agency, suchasthe Office of Children’s Ombudsmanin
the Department of Management and Budget. Thet office
also has the responsibility of investigating suspected
cases of child abuse.

Against:

The provisions of the bill could result in information
being released in situations where the individual later
was proven innocent of the charge. Under the bill,
unsubstantiatedinformationrelatingtothe personal
identification of an individual alleged to have
perpetrated child abuse or neglect could not be released.
However, informationabout™'substantiated'* allegations
could be released. Some pointoutthat a *substantiated'
allegation is not the same as a conviction of child abuse.
According to the FIA, the department rarely gives out
informationthat s later provenwrong, butthere have
been highly publicized incidents in other states where
this has occurred.

POSITIONS:

Tgega;nily Independence Agency supportsthe bill. (2-
18-97

The Michigan County Social Services Association
supports the bill. (2-18-97)

The Michigan Federation of Private Child and Family
Aé:]egci;as submitted testimony in support of the bill. (2-
18-97

Michigan’s Children (a child advocacy organization)
supports the bill. The association takes the position that
the credibility of child welfare system is important, and
although its foremost concem is that the best interests of
children be achieved, in some cases the issue of
confidentiality may actually hinder the protective

services system from helping a child. (2-19-97)

The Michigan Association for the Education of Young

Children (AEYC) supports the bill. (2-19-97)
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The Michigan League for Human Services has no
position on the bill. (2-18-97)

Analyst: R. Young
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