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THE APPARENT PROBLEM:

The Lieutenant Governor’s Children’s Commission wes
establishedunder Executive Order Number1995-12in
May, 1995. The commission’sexplicit chargewasto
""review current laws, programs, procedures, policies,
andtrainingproceduresthataffectchildren, andcreate
recommendationstohelpimprovethequality of life for
Michigan’schildren," anditsconclusionswereissuedin
July, 1996, in the report, "'In Our Hands." As
described in the report, the commission created five
wbcomm'rtteestoao‘dresseaﬂyintewenﬁon,plaoernent,
permanencyplanning, post-termination,and
confidentiality issues. Thesubcommittee concerned
withconfidentialityissuesstudied federalandstate laws,
and ethical considerationsaffecting decision-making in
the child welfare system. Its adopted missionwas to
""provide a framework for gathering and sharing
informationon all alleged child abuse and negllect cases
thatencouragedanopen, accountable, responsive

system to ensure the protection of children.”

Oneofthesubcommittee’sgoalswasdefinedas: ' 'To
create exceptions to confidentiality laws to allow the
public to receive information in certain cases such as
death or gross negligence.” In response, the
subcommittee proposed the following:

"To balance the legitimate need for limited
confidentialitywiththeneedtorestoreaccountability
and public trust in our child welfare system, the
Michigan Child Protection Act will be amended to
permitthedirectoroftheFamily | Agency
(FIA), or, if the director declines to act, the
Ombudsman, discretionaryauthoritytorelease
informationwhenitis in the best interest of the child to
doso; itis in the best interest of the family todo so; a
child dies; or ifitis necessary to preserve the integrity
of the child protection system."* (Recommendation #192)

Specifically, somefeel that the FIAshould beallowed
to release some information from records thatare
a considered confidential. Anexamplevwould be
arecordthatincludedareferral ofsuspectedchildabuse
orneglect,andoftheagency’s response. Consequently,
legislation hasbeen proposed thatwould incorporate
recommendation number 192 of the Lieutenant
Governor’sChildren’s Commission report toaccomplish

CPS CONFIDENTIAL RECORDS

House Bill 4232 as passed by the House
Second Analysis (4-1-97)

Sponsor: Rep. Jack Horton
Committee:Human Services and Children

the goal of balancing the need to protect the privacy of
thosewhomay be the subject of reported child abuse
andneglectwiththe need to release informationwhenit
is in the best interest of the child.

THE CONTENT OF THE BILL:

Under the Child Protection Law, the Family
Independence Agency (FIA) is required to maintain a
central registry, which contains confidential recordson
theagency’sclients. The billwould amend theactto
grant the agency director the discretion of releasing
some records under certain circumstances. Under the
bill, the director or his or her designated agent could
release confidential records relating to referralsor
reports of an alleged or substantiated report of child
abuse or neglect If specific criteria were met, and a
person who was identified in the records could

the director’s decision to the circuit court. Similarly, if
thedirector denied a request, the person making the
request could file an appeal in the circuit court. The
directorwould be required to makea decision whether
or not to release information within 14 days after
receiving a written request. After notifying the
requester, thedirector couldextend that time period for
an additional 14 days if more time was necessary to

research and compile the requested information.

Thebill would specify that information released under
the provisionsof the bill could be released if its release
were in the best interest of the child to whom the
information related. Under the bill, *‘the best interest of
achild"wouldbedeterminedbased on protectionof the
child’s safety; preservation of the child’s physical
mental, andemotional health; and consideration of the
child’s likelihood of establishing a:successful and timely
permanent family and community relationship. The bill
would also specify that the director could notdenya
request for specified information based uponadesire to
shieldalack of or aninappropriate performance by the
agency.

Releaseof Confidential Information. Under thebill,
"'specified information™ in a child protective service
record that related specifically toall referrals or reports
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ofanalleged or substantiated reportofchild abuse or
neglectcould be released at the director’sinitiative or
upon request. Information released under the provisions
ofthebill couldnotincludethe personal identification
information ofan individual identified inthe record,
other than the alleged perpetrator of the child abuse or
neglect, including identification of the person reporting
orassisting inthe report; information provided inalaw
enforcementreport; and any other information
specifically designatedas confidential under other laws.
Further, unsubstantiatedinformationidentifyingan
individual alleged to have perpetrated child abuse or
neglect could not be released.

The bill would specify that information could be

released if either of the following were true:

C Therelease would be in the best interest of the child
to whom the information was related.

C The release would not conflict with the best interest
of the child to whom the information was related, and
one or more of the following were true: the release was
inthe best interest of a member of the child’s family or
of an individual residing in the same home; the release
clarified actions taken by the agency on a specific case;
the record containing the specified information
concermeda child who had died, or that child’s family;
all or part of the record containing the specified
information was publicly disclosed in a judicial
proceeding; a child abuse or neglect complaint or
Investigationtowhichthe record containing the
specified information related had been part of the
subjectmatter of apublished or broadcast mediastory;
or the record containing the specified information
concermed a substantiated report of sexual abuse, serious
injury, or life threatening harm involving the child ora

sibling of the child identified in the request.

Information that the director might otherwise allow to be
released, under the provisionsof the bill, could notbe
released if any of the following were true:

** The request for release did not include sufficient
information to identify the specific case to which the
request related.

** An investigation for a report of child abuse or
neglecttowhichtheinformation relatedwasinprogress
and the report had not been substantiated, unless -- in
the director’s judgment -- the release did not interfere
with the investigation. However, this provision would
notapply if more than 60 days had elapsed since the
beginning of the investigation, unless the director stated
the reasons that the investigation had not been
concluded.

** A hearing to determine whether a report or record
should be amended or expunged from the central
registry was pending.

**The individual submitting the request was serving a
prison sentence.

**The child to whom the record related was 18 years
of age or older.

Notification Requirements. The director would be
requiredtogive writtennotice of apreliminary decision
to release or to deny a request to release specified
informationat least 14 days before the information was
released, or within 14 daysafter making adecisionto
deny a request for release. The following would have
to be included in the notice:

C The basis on which the specified information was
beilng released, or the basis for denial of the request for
release.

C Astatement that the decision would become final
unlessinformation thatcould bethe basis for adifferent
decisionweresubmittedtothedirector inwritingwithin
14 days after the notice was given.

C A statement that there was a right to appeal a final
decision, including information regarding where tofile

the appeal and a description of appellate proced

Thedirector’sdecisionwouldbecomefinal, if, within
14 days after giving notice, information were not
received that could form the basis for a different
decision. However, if the director did receive such
information, he or she would be required to make a final
decision to release or deny a request to release the
specifiedinformationwithinsevendaysafter its receipt.
Notice of the final decision would have to be in writing
and include, at least, notification of the right to appeal.

Shouldthedirector decidetorelease information under
the provisions of the bill, the agency would be required
to give notice of the decisiontoall of the following:
eachindividual named inthe reportasa perpetrator or
analleged perpetrator of the child’sabuse or neglect,
unless a court had found the individual to be the
perpetrator of the abuse or neglect; each parentor legal
guardian ofthechild; eachattorney representing the
childwhowasthe subjectofthe case, or representingan
individual listed as a perpetrator, alleged perpetrator,
parent, or legal guardian, if the agency had notice of
that representation; and the child’s guardian ad litem.
Notification would also have to be given within 14 days
before the specified information was released to an
individual who had been
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named as a perpetrator, and who should have been, but
had not been, notified. Further, if the individual
requested expunctionofthe record within 14 dréys after
the notice was given, the information could not be
released until the procedures governing expunction
under theactwerecompleted. Ifsuchanindividual did
not request expunction within 14 days, the procedures
for release of specified information, as required under
the provisions of the bill, would be followed, and the
indivitljual would nothave arightto appeal the decision
to release.

If the director denied a request for release of
info_r]Enagon, then only the requesting person would be
notified.

Appeals. Anindividual whohadthe right to be notified
under the above provisions could appeal the decision to
releasethe information to the circuit court before the
actual release. Ifanappeal were filed and the agency
notified before the actual release, then the information
could not be released until the circuit court’s decision
wasupheld. Inaddition, ifthedirector denieda request
torelease information, the personwhose requestwas
denied could file an appeal with the circuit court within
30daysafter notice ofthedenial. The courtwould have
to uphold a decision to release or deny release of
information unlessit found that the decision was not
reasonable, based upon the criteria for releasing or not
releasingspecifiedinformationprescribedunderthebill.

Proceedingsonanappeal thathad been filed under the
provisions of the bill would be considered confidential,
and none of the records of these proceedings could be
released unless the court upheld a decision to release
specifiedinformationor reversed the denial of a request
for release. The courtwould have to conduct its review
so that a person whose request for information was
denied did not have access to that information during the
appeal proceedings. Further, if the court reversed the
director’s decision to release or to deny release of
specified information inan , the court could order
the agency to pay the appellant’s costs and reasonable

attorney fees that were related to the appeal.

Fees. Theagency could charge a fee for a copy of

ified information released under the provisions of
the bill in the same manner as a public body was
authorized to charge a fee under the Freedom of
Information Act (FOIA).

Confidentiality. Currently, the act specifies persons to
whom confidential records in the central registry may be
released. The bill would add thata record couldalsobe
made available to the parent of a child who was the
subject of a report of child abuse or neglect. In
addition, the provisions of the bill could not be

construed to subject a record that was deemed
confidentialundertheacttodisclosureunderthe FOIA.

Annual Report. The agency within the FIA that was
responsible foradministeringand providing services
would be required to make an annual comprehensive
report to the legislature. The report would have to
includepolicy relatingto Children’s Protective Services,
including, butnotlimitedto--major policy changesand
court decisions affecting the administration of the act -
and statistical information on the following:

C Total reports of abuse and neglect, including the
number of substantiated and unsubstantiated report

C The characteristics of the ﬁgrpetrators of abuse and
neglect,andtheage, relationship, socioeconomicstatus,
race, and ethnicity of child victims.

C Thecategory, asspecified under the Child Protection
Law, of the person who is required to report a suspected
caseof child abuse or neglect, or another category if the
persondoesn’tconformtothose specified under theact.

C Statistics relating to the central re%lstly suchasthe
number of individuals and their characteristics.

MCL 722.627 et al.

FISCAL IMPLICATIONS:

Accordingto the House Fiscal Agency (HFA), the
provisionsofthebillwould resultinanindeterminate
costtothe Family Independence Agency (FIA). The
HFA estimates that the FLA would generate a small
amount of revenue in copy fees. However, this would
likely be offset by increased labor and materials costs.
The FIA currently includes most of the information
required in included in the annual report (3-24-97)
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TheFamily Independence Agency estimatesthat the
costs of providing information could be charged using
the same method utilized for requests made under the
Freedom of Information Act (FOIA). The FIAalso
estimates that there will be labor costs involved to
process requests. These costs are indeterminate, since
itisunknownat present how many requeststhe agency
will receive. (4-1-97)

ARGUMENTS:

For:

Under the federal Adoption Assistance and Child
Welfare Actof 1980 (42 USC 6031), those states with
established, federally approved, plans are reimbursed
for foster care payments provided for childrenwhoare
removed from their homes due to child abuse or neglect.
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However, under the act, state child protection agencies
must still make reasonable efforts to prevent the
unnecessary separation of children from their parents,
andtoprotectthe bestinterest of the child, and thisdual
mandate sometimecreatesconflict. Inmany situations,
the processinvolved instrivingto reunify achild with
hisor her birth parents can take years. Onthe other
hand, if achild is not removed from the home, abuse
andneglectmaycontinue. Similarly, the general public
isquick to condemn a child protection agency that fails
toacttoprotectchildren, andequally quick tocondemn
onethatviolates parental rightsshould chargesof abuse
or neglect prove to be unfounded.

The provisions of the ill, however, could enhance the
public’strust inthe state’s child protection system. All
too often, allegations are made by the media, after the
deathofachild, thatrelativesorneighborshad reported
suspicions of abuse, and that the agency failed to follow
throughonthe reports. Under current law, the agency
may not release information on such reports or
investigations, except to entities such as law
enforcementagencies, legal counsel, child placement
agenciesinvestigatingprospectiveadoptiveparents,and
juvenilecourtstaffinvestigating prospective foster
parents. Whilethe agency may claim, inatypical case,
that therewasn’tsufficientevidence to remove the child
from its home, such instances often carry the
appearance ofa"‘cover-up,"* or at least the suspicion
that the agency hides behind the confidentiality
provisions of the Child Protection Law.

Under the bill, however, the agency could answer such
claimsandverifywhetherinvestigationswereconducted
by revealing information that, currently, is deemed
confidential. For example, the agency could release
recordsdemonstrating thatacomplaintof suspected
child abuse had been received, the dates of the
complaint, and information onthe agency’s response —
whether or not the complaint was investigated, the
conclusions reached, and the basis for those
conclusions. By revealing the full extent of the agency’s
involvement in these investigations, it is likely that the
general public will be more aware of the difficulties
encountered by the agency when intervening in
suspected cases of abuse or neglect.

Against:

The bill would allow the release of information
concerning alleged or substantiated reports of child
abuse or neglect. However, inacknowledgment of the
constitutional privacy rightsofthe personsinvolved, this
type of information has always been deemed
confidential. Some may say that It is difficult to see
how a child’s best interests would be served by
disclosing information that jeopardizes a child’s, and a
family’s, right to privacy.

Response:

The provisions of the bill represent a balance between
theneedformoredisclosureofrecordsconceming child
abuse and neglect, and a respect for the privacy rights
of a family. For example, an individual’s personal
identification information would not be released unless
it had been substantiated that the person was the
perpetrator of child abuse or neglect. In addition, the
right to appeal a decision prior to release of the
information gives individuals the opportunity to have a
hearing by an impartial third party.

Against:

Theprovisionsofthe bill are designed to increase public
confidenceinthe child protection system by allowing
public scrutiny of FIA activities. Granted that this
provisionwouldallowagreater opportunity for
community response, there isalso a concern that the
agencywouldonlyreleaseinformation thatservedits
best interests.

Response:
The provisions of the bill are designed to exclude this
possibility. Forexample, House Bill 4232 specifies that
the director of the FIA mzéy not deny a request for
specifiedinformationbaseduponadesire"toshielda
lack of or an inappropriate performance by the
Lagency]." Inaddition, underthenbill, individualswould
ave the right to an appeal before the specified
informationwasreleased. Further, thebill defineswhat
type of information may be released.

Against:

Under the bill, the identity of a person identified in the
agency’s central registry as being the perpetrator of
childabuse or neglect could be made available to the
public. A person identified in this manner may appeal
to the circuit court the director’s decision to release the
information. However, someareconcemedthat many
of the individuals most likely to be subjected to this
publicity are, typically, persons unable to afford the
costsof suchan appeal. Instead, it is argued that an
appeal in this instant should be made to an outside
agency, such as the Office of Children’s Ombudsman in
the Departmentof Managementand Budget. Thatoffice
also has the responsibility of investigating suspected
cases of child abuse.

Against:

The provisions of the bill could result in information
beingreleased insituationswherethe individual later
was proven innocent of the charge.  Under the bill,
unsubstantiatedinformation relati n? tothe personal
identification of an individual alleged to have
perpetrated childabuseorneglectcouldnotbe released.
However,informationabout *substantiated'*allegations
ocould be released. Some point out that a *'substantiated'
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allegation is not the same as a conviction of child abuse.
Accordingtothe FIA, the agency rarely gives out
information that is later proven wrong, but there have
beenhighly publicized incidents in other stateswhere
this has occurred.

POSITIONS:

The Family Independence Agency (FIA) supports the
bill. (4-1-97)

The Michigan County Social Services Association
supports the bill. (3-27-97)

The Michigan Federation of Private Child and Family
Agencies supports the bill. (3-26-97)

Michigan’sChildren (achildadvocacy organization)
supportsthebill. Theassociation takes the position that
the credibility of child welfare system is important, and
although itsforemostconcemisthat the best interests of
children be achieved, in some cases the issue of
confidentiality may actually hinder the protective
services system from helping a child. (3-26-97)

The Michigan Association for the Education of Young
Children (AEYC) supports the bill. (3-26-97)

The Michigan League for Human Services has no
position on the bill. (3-26-97)

The American Civil Liberties Union (ACLU) opposes
the bill. The ACLU takes the position that releasing
information of suspected criminal activity prior to any
adjudication by the courts is premature and violates an
individual’srighttoprivacy, andthat the rightnotto
haveone’s reputation tarnished by the dissemination of
allegations of wrongdoing outweighs the public’s need
for reassurances that the FIA is meeting its
responsibilities. (4-1-97

Analyst: R. Young

A seHToUsD/HLEBETETTES . . L.
s, and does not’constitute an official statement of legislative intent.
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