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THE APPARENT PROBLEM:

Public Act553 (enrolled House Bill 4849) of 1996 made
anumber of to the Freedom of Information
Act(FOIA). As onginally introduced, House Bill 4339
wouldsimply have provided for an administrative appeal
in addition to the existing remedy of a circuit court
reviewof FOIA denials. The House pessed anamended
Substitute H-20n September 19, 1995, that (inaddition
tothe proposedadministrative alsowouldhave
subjected to FOIA requests "writings or public
documents that had either originated in or were
possessed by a public body,"* whether or not those
wiritings or public documents were in the possession of
thegovernor, lieutenantgovernor, or their respective
staffsoremployees. Upon passage by the House, the
bill was sent to the Senate, where It was referred to the
SenateCommitteeonGovernmentOperations. Overa
year later, on Decermnboer 3, 1996, the Senate committee
reported the bill favorably in the form of Senate
Substitute S-1, which was identical to the House
Substitute H-2 (that is, S-1 was identical to the H-2
without the amendment narrowing the executive
branch’s current exemption).

On December 12, 1996, the last day of the legislative
session, the S-1 substitute for House Bill 4849 was
defeated, and replaced with anamended S-5 substitute
that contained anumboer of amendments that reportedly
came from the governor’s office. Among these
amendmentswerethoseeliminatingaperson’sabilityto
makeoral FOIA requests for public records, requinng
publicbodiestohave FOIA " 'coordinators, *eliminating
the requirement that the public body respond
"immediately* (but not less than within five business
days after the day the request is received) to FOIA
requests, eliminatingtherequirementthatten-da
extensions by the pulblic body to FOIA requests be
only"'under unusual drcunmstances, and adding a time-
limit (within 180 days after a public body’s final
determination to deny a request) toa person’sability to
go to the circuit court when a public body denied a
FOIArequest. Inaddition, the S-5versionof House Bill
4849 also added several exemptions to the Freedom of
Information Act (to exempt, for example, records of a
publicbody’ssecuritymeasures, recorasorinformation
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relatingtoacivil action involving both the requesting
party and the public body, records of information that
would disclose anyone’s Social Security number,
computersoftware,andcertainrecordsregarding
applicantsfor univers'rtyggident positions), effectively
increased the fees public bodies could charge for FOIA
requests, and changed the language in the Freedom of
Information Act’spublicpolicystatement. Whenthe
House received the Senate substitute for House Bill
4849, reportedly sometime after midnight during that
23-hour final legislative session, it amended the Senate
\ersion to remove a provision that would have allowed
ﬁgglicbodiestodenyFOIA requestsfrompersonswho

| , copied, or received copies of that public
record under [the] act twice within the one-year period
immediatelyprecedingtherequest." The Housethen
concurred in the amended Senate substitute, and
retransmitted ittothe Senate, whichsuspended ts rules
for immediate consideration and concurred in the House
amendmentsto the Senatte substitute. The bill thenwas
returmed tothe House and ordered enrolled. On January
7,1997, the bill was presented to the governor, who
signed it on January 15, 1997. That same day, the hill
wesfiled with the secretary of state and assigned Public
Act number 553 of 1996.

Astormafoontroversy haseruptedoverwhy the FOIA
public policy statement was amended and just what
significance the amendment will have. The rof
the original House Bill 4849 has introduced legislation
thatwould restore the original FOIA preamble
language.

THE CONTENT OF THE BILL:

Thebillwould restore language in the Freedom of
Information Actthatwaschanged lastsessionby Public
Act 553 of 1996 (enrolled House Bill 4849). Public Act
553amended the FOIA, in partto change language in
the act that describes the state’s public policy. Prior to
Public Act 553, the act said that, It is the public policy
of this state that all persons, except those persons
incarceratedinstateorlocal correctional facilities, are
entitled to full and complete information regarding the
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affairs of government and the official acts of those who
representthemaspublicofficialsand publicemployees,
consistentwith thisact.” (Emphasis added.) Public Act
553 deleted the phrase "the affairs of government and
the official actsofthosewhorepresentthemas public
officialsand publicemployees, "and replaced itwith the
phrase "governmental decision making."

Thebillwoulddeletethe phrase*'governmental decision

making" and restore the original language of the &
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Public Ac5330f1996,amongotherthings, changedthe
policy statement of the Freedom of Information Act
from allowing FOIA requests for information regarding
"the affairsof govermmentand the official acts of public
officialsand publicemployees'* toallowing information
regarding "governmental decision-making." The
governor’soffice, which reportedly requested this
change, has argued that the change in the wording of
this statement 1s merely "stylistic" and has no legal
significance or distinction. However, amemorandum
(dated January 22, 1997) summarizing a “'legal institute™
held in conjunctionwith the annual Michigan Townships
Associationconvention, saysthattheamendmenttothe
FOIA policystatement *seems to be less broad than the
prior statement of public policy." Some people believe
thatthisparticularamendmenttothe FOIA couldbe
interpreted to significantly restrictthe amount of
information towhich the people would have access, and
could be used as basis for a claim that certain records did
notrelatetogovernmentaldecision-makingandtherefore
were not subject to disclosure. The determination of
whetheraparticular public record is exempt or not from
FOIA requestsis not always crystal clear, and questions
often arise inwhich a particular record could be argued to
fiteither category, exemptor notexempt. Furthermore, the
original language was cited in a number of court cases,
including the recent Booth Newspapers, Inc. v University
of Michigan Board of Regents case, asa statement of the
broad openness intended by the legislature. Asaresult, it
seems likely that the change in the wording could lead to
litigationoverthemeaning oftheterm"'governmental
decision-making". It is possible that a court could
determinethatthe change inlanguage was intended to
restrict the type of records that public bodies would be
required to disclose. Of course, a court also could also
determine that the language change was intended to

broadenthe opennessoftheact. By restoring the original
language, however, the bill would eliminate the need for
litigation to determine whether or not the language change
tothe FOIA public policy statement made by Public Act

553 of 1996 was merely stylistic or substantial.

POSITIONS:
Co(gmmon Causeof Michigansupportsthebill. (3-3-97)

The Michigan Freedom of Information Committee
supports the bill. (3-3-97)

Th;eMichiganChristianCoal itionsupportsthebill. (3-3-
97

The American Civil Liberties Union supports the bill.
(3-5-97)

TheMichigan Associationof Broadcasterssupportsthe
bill. (3-5-97)

The Michigan Press Association favorsopenness but

does not have a formal position on the bill. (3-4-9Z)
c

The %ovemor’s legal counsel testified that the govermor
neit
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