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THE APPARENT PROBLEM:

Legislation has been introduced prompted by a dispute
between the Department of Treasury and the Great
Lakes Gas Transmission Company over the tax status of
natural gas that fuels the compressors that are used in
the transmission of natural gas through pipelines. (The
company says it "operates a 2,000-mile pipeline that
transports Canadian natural gas for delivery to
customers in the midwestern and northeastern United
States and eastern Canada™ and transports gas to and
from storage fields in Michigan.) The fuel used to
power these large compressors, according to industry
testimony, is withdrawn from the pipeline. According
to the company, a 1975 Michigan Court of Appeals
decision said that fuel used in pipeline compressors was
not subject to the state sales or use tax. However,
recent treasury audits resulted in the department
assessing use tax on fuel for compressors for 1987-
1991. The company has said that it settled the audit in
1995 without agreeing that compressor fuel should be
taxed. Meanwhile, as a result of federal deregulation
initiatives, the pipeline company stopped buying and
selling natural gas and became transporters or common
carriers of natural gas. The company also stopped
purchasing the fuel used to power compressors and
began requiring the shippers of fuel to provide it to
them. This led to the determination by the Department
of Treasury, as part of the 1995 audit settlement, that
the company was no longer liable for the tax on the
compressor fuel but that the shippers of the fuel were
liable for sales tax on compressor fuel. Reportedly, in
February of this year, based on information provided by
the pipeline company, the department sent letters to the
shippers saying that they were liable for the tax. The
pipeline company official has testified, however, that the
shippers don’t own the gas either and cites the case of
the shipper that provides it with 60 percent of its natural
gas. That shipper transports gas on behalf of over 200
customers. As a result, says the company official, "the
determination of legal ownership of the commingled gas
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stream used as compressor fuel is impossible.” Some
critics of the department view this case as another
example of changing tax policy by administrative fiat
rather than through legislation, and have proposed
amendments to the sales and use tax acts addressing the
subject. The Department of Treasury, for its part, sees
the issue differently (see Arguments).

THE CONTENT OF THE BILLS:

The bills would provide sales tax and use tax
exemptions for gas purchased, used, or consumed to
compress, pump, or otherwise produce motive power to
extract, gather with pipelines, transport through
pipelines, inject into storage fields, or remove from
storage fields, natural gas or natural gas liquids. House
Bill 4642 would amend the General Sales Tax Act
(MCL 205.54a) to provide a sales tax exemption.
House Bill 4643 would amend the Use Tax Act (MCL
205.94) to provide a use tax exemption.

FISCAL IMPLICATIONS:

There is no information at present.
ARGUMENTS:

For:

The bills, say its proponents, would preserve the
Michigan Court of Appeals decision on the subject and
maintain the status quo for interstate pipelines; prevent
costly and time-consuming administrative procedures
that collect no taxes from interstate pipelines for
compression fuel; and will remind the Department of
Treasury that changes in the interpretation of tax laws
should be carried out using appropriate administrative
procedures. If the department does decide it is going to
change the way in which it enforces a tax, it should at
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the very least provide a warning to the affected
industries and educate the businesses subject to the tax.
It should not retroactively impose a new interpretation
and, in essence, levy a "new" tax on a segment of
taxpayers. Audits should be used to enforce tax laws
and collect taxes, not to develop creative interpretations
of longstanding state tax policies.

Against:

The Department of Treasury has a different view of the
issue from the industry representatives and the sponsors
of the legislation. They make the following points.

-- If pipeline compressors were powered by some other
energy source, such as electricity, then the purchase of
energy would be taxed. The pipeline company does not
own the natural gas that it uses to power its
compressors. It draws the gas owned by someone else
out of the pipeline and puts it to use. So, the sale or use
of the natural gas used to power the compressors should
be subject to tax.

-- The 1975 court decision upon which the industry
relies has been superseded by subsequent court
decisions and a different test is now applied by the
courts to determine when a tax is due.

-- The department did not unilaterally impose a new tax
on pipeline companies or natural gas shippers; the
department responded to changes in tax case law and to
changes in the way the pipeline company does business.
The current application of the law is consistent with
published departmental policies that go back to 1944.

-- The department acknowledges that recent changes in
the natural gas industry result in the tax liability being
shifted to shippers of natural gas and not to the pipeline
company, so legislation is not needed to protect them.

-- The bills have a wider application than the case that
has been discussed, that of natural gas used to power
compressors. They also, for example, refer to gas used
to produce power to inject gas into storage fields and
remove gas from storage fields. This issue (and others)
has received no discussion.

POSITIONS:

A representative of the Great Lakes Gas Transmission
Company testified in support of the bills. (4-23-97)

A representative of the Department of Treasury testified
in opposition to the bills. (4-23-97)
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