This revised analysis replaces the analysis dated 4-30-98.

III.I House

Legislative

ﬂﬁ Analysis
Section

Romney Building, 10th Floor
Lansing, Michigan 48909
Phone: 517/373-6466

THE APPARENT PROBLEM:

Michigan is experiencing an increase in oil and gas
exploration and development, not only in rural areas,
but in areas such as the Lake Michigan shoreline and
southeast Michigan. As a result, citizens are becoming
increasingly concerned over issues such as
environmental consequences and land use conflicts.
For example, the Department of Environmental Quality
(DEQ) recently issued a permit that would allow
drilling to search for oil and gas reserves in an area
within the Farmington Hills city limits. Specifically,
the company would set up operations just north of
Eight Mile Road, between 1-275 and Haggerty Road.
The area is 500 feet from an eight-lane highway and
approximately 1,000 feet from a residential
subdivision.

Although the proposed wells comply with state oil and
gas well regulations, which specify that there must be
a distance of 300 feet between such operations and
residential areas, and with local zoning ordinance
requirements, which specify a distance of 500 feet, the
development would be located in a heavily populated
area, and a number of citizens protested.
Consequently, the city passed a resolution specifying
that it opposes having oil and gas wells in heavily
populated areas (the resolution also specified that the
city would support legislation that would restrict
drilling operations by requiring safe setback
requirements). Legislation has been introduced to
allow drilling to be restricted in highly populated areas
by extending the distance, or setback, between oil and
gas wells and residential areas to 1,000 feet.

THE CONTENT OF THE BILL:

The bill would add a new section to Part 615 of the
Natural Resources and Environmental Protection Act
(NREPA), which regulates oil and gas wells, to specify
that, in a city or township with a population of 60,000
or more, an oil or gas well could not be located within
1,000 feet of a residential building. The provision
would apply beginning on the effective date of the bill.
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Exceptions. There would be two exceptions to the
provisions of the bill. First, the provision would not
apply to a well used to inject, withdraw, and observe
the storage of natural gas. Second, if petitioned to do
s0, the supervisor of wells could grant a waiver if all
of the following conditions were met:

» The clerk of the city, village, or township in which
the proposed well was located would have to be
notified of the filing of the petition.

« A shorter distance would protect the public health,
safety, and welfare.» The oil and gas rights could not
be developed if the holder of the rights complied with
the provisions of the bill.

MCL 324.61506a

FISCAL IMPLICATIONS:

According to the House Fiscal Agency, the bill would
have no impact on state funds. (4-28-98)

ARGUMENTS:

For:

The bill would restrict drilling in residential areas and
has been introduced in response to concerns over oil
and gas drilling in one particularly heavily populated
residential area within the Farmington Hills city limits.
When residents of this area learned that oil and gas
development was scheduled to take place, a public
outcry arose. The Department of Environmental
Quality (DEQ) had issued a permit for two forty-acre
drilling units just north of Eight Mile Road, between I-
275 and Haggerty Road. The permittee, an oil and gas
exploration company, planned to search for oil and gas
reserves in the Niagaran Reef Shelf, some 3,000

to 4,000 feet below ground, and was prepared to erect
two slant wells, within 20 feet of each other. The
proposed development complied with state law. In
fact, the development also complied with the
requirements of local zoning ordinances. However,
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citizens were concerned about health and safety issues
involving hydrogen sulphide fumes, and alarmed that
property values would be lowered. Moreover, they
were angered that there would be no opportunity for
public comment.

In Farmington Hills, the city zoning ordinance
specifies that there must be a distance of 500 feet
between oil and gas facilities and residential areas.
The city could amend the ordinance to increase the
setback provision. However, it cannot enact an
ordinance that would affect the oil and gas company in
this particular situation, since restrictions of zoning
ordinances cannot be retroactive (Adams v. Kalamazoo
Ice & Fuel Co. [1928] 222 NW 86, 245 Mich. 261).
Lacking an alternative, it did not approve the oil and
gas company’s request to establish its operations, and
the company is now suing the city. The provisions of
the bill would limit the opportunities for such lawsuits
by increasing the required setback to 1,000 feet.

Response:

Michigan has approximately 500 cities and villages, the
vast majority of which are small communities with
populations of less than 60,000. Moreover, only two
townships out of 1,242 have populations greater than
60,000. Therefore, the bill’s requirement that the
1,000-foot setback for oil and gas wells apply to cities
and townships with populations of 60,000 or more
would limit the effectiveness of the bill.

Against:

The laws concerning the regulation of oil and gas wells
are confusing and lack uniformity. For example, oil
and gas wells are generally regulated by state law,
under the provisions of the Natural Resources and
Environmental Protection Act (NREPA), and Part 3 of
the DEQ rules (R323.301), regulating the spacing and
location of oil and gas wells, specifies that there must
be a 300-foot setback between wells and residential
property, although the supervisor of wells may grant
some exceptions. However, the various zoning laws
that regulate municipalities would appear to permit
deviations from this requirement. For example,
although both the Township Zoning Act and the
County Zoning Act specify that these entities may not
regulate oil and gas

wells, and that jurisdiction relative to wells is vested

exclusively in the supervisor of wells, the City and
Village Zoning Act does not contain this provision.
Consequently, a few cities have enacted ordinances
restricting drilling in certain areas. Unless the various
zoning laws are amended to provide uniformity, the
provisions of the bill will have little effect.

Against:

Increasing the setback between oil and gas wells and
residential areas to 1,000 feet will prevent the oil and
gas exploration company in Farmington Hills, and
other such companies, from developing their mineral
rights. Some people maintain that such actions are
“takings,” an issue that has gained a lot of attention in
recent years. One of the best-known instances
involved property on the Nordhouse Dunes, where a
company that had obtained a mineral lease on a parcel
of property sued the state over its right to drill for oil
and gas. The state settled the case out of court for a
large amount of money. Other lawsuits have been
filed involving mineral rights owners who have
asserted their right to drill under or near property that
the state has designated as environmentally sensitive.

Some also maintain that the provisions of the bill
would usurp local zoning authority by prohibiting
drilling even in situations where the development was
supported by a local unit of government. To prevent
this from occurring, it is argued that the supervisor of
wells should be required to grant an exception to the
setback requirements if the drilling company proves
that a shorter setback would still be protective of the
public health and safety, and the company informed
the local governmental units of its intention. (The
current language of the bill does not require such
exceptions but gives discretion to the supervisor of
wells.)

Some also maintain that oil and gas drilling laws are
already adequate, and, if an oil and gas company goes
through the many “hoops” required to obtain a permit
to drill, then its application should be approved.
Currently, oil and gas wells are regulated by state law,
under the provisions of the Natural Resources and
Environmental Protection Act (NREPA), which, when
recodified under the provisions of Public Act 451 of
1994, also established current oil and gas regulations.
Industry representatives point out that these regulations
were adopted after careful consideration by scientists,
the environmental community, and the Department of
Environmental Quality (DEQ), and that their
effectiveness has yet to be evaluated.

SUGGESTED AMENDMENTS:

The Michigan Townships Association suggested that
the bill be amended to specify that the 1,000-foot
setback for oil and gas wells apply to all cities and
townships, rather than those with populations of
60,000 or more.

POSITIONS:
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The Michigan Municipal League supports the bill. (4-
28-98)

The Michigan Land Use Institute supports the bill. (4-
28-98)

The City of Farmington Hills supports the bill. (4-28-
98)

The Department of Environmental Quality (DEQ)
opposes the bill. (4-28-98)

The Michigan Townships Association opposes the bill,
but  suggests amendments (see  Suggested
Amendments). (4-28-98)

The Michigan Oil and Gas Association (MOGA)
opposes the bill. (4-29-98)

The West Bay Exploration Company opposes the bill.
(4-28-98)

The Manistee County Human Health and Safety
Committee opposes the bill, but would support a
version that included ambient air standards for
hydrogen sulphide. (4-28-98)

Analyst: R. Young

mThis analysis was prepared by nonpartisan House staff for use by
House members in their deliberations, and does not constitute an
official statement of legislative intent.
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