H.B. 5568 (H-1): COMMITTEE SUMMARY

CHARITABLE ORGANIZATIONS

Benaie Fiscal Agency
P. . Box 30036
Lansing. Michigan 48909-7526

Telephore: {317} 373-5383
Fax: {517} 373- 1986

BILL ANALYSIS TO: (517} 3730543

House Bill 5568 (Substitute H-1 as passed by the House)

Sponsor: Representative Gerald Law
House Committee: Regulatory Affairs

Senate Committee: Economic Development, International Trade and Regulatory Affairs

Date Completed: 9-16-98
CONTENT

The bill would revise the Charitable
Organizations and Solicitations Act to create a
registration system for charitable
organizations, professional fund-raisers, and
vendors; revise the list of organizations
exempted from the Act; establish registration
and renewal fees; create the “Charitable
Organizations and Solicitations Fund”;
increase fines for misdemeanor violations; and
establish a civil penalty for prohibited activities.

In addition, the bill would define “charitable
organization” as a tax-exempt organization under
Section 501(c)(3) of the Internal Revenue Code or
a person whose purpose, structure, or activities
were described under that section. A charitable
organization would not include a Federal, State, or
local unit of government; a subdivision, agency, or
instrumentality of Federal, State, or local
government; a religious organization incorporated
or established for religious purposes; a candidate,
candidate committee, or committee as defined
under the Michigan Campaign Finance Act; an
authorized committee, political committee, or
principal campaign committee as defined in the
Federal Election Campaign Act of 1971; or a
political party as described in the Michigan Election
Law.

“Professional fund-raiser” would mean a person,
including a subcontractor, who for compensation
conducted, managed, or carried on a drive or
campaign to solicit contributions for or on behalf of
a charitable organization, religious organization, or
any other person (except a committee listed
above); or who engaged in or held himself or
herself out as independently engaged in the
business of soliciting contributions for charitable
purposes. A bona fide officer or employee of a
charitable organization or a person whose service
to a charitable organization was restricted to
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providing advice, research, or writing would not be
considered to be a professional fund-raiser.

“Vendor” would mean a person other than a
charitable organization who conducted charitable
sales promotions through vending machines, honor
boxes, novelty machines, or similar devices that
were represented as benefitting a charitable
organization or purpose.

Charitable Organization

Reaqistration. Currently, a charitable organization
that is not an exempt organization must file with the
Attorney General for a license. The bill instead
would require a charitable organization to register
with the Attorney General. The bill would retain the
current information necessary for a license
application and require a charitable organization to
provide the following additional information to the
Attorney General for registration:

-- Whether an officer, director, or employee of
the charitable organization owned a 10% or
more interest in a professional fund-raiser, or
was an agent or contractor for a professional
fund-raiser, during a period of time when the
professional fund-raiser was under contract
with the charitable organization to solicit
funds.

-- Financial information necessary for the
Attorney General to prepare reports for the
Legislature or the public if the information
were not included in the organization’s
Internal Revenue Service (IRS) form.

-- A copy of the organization's IRS form
including all schedules, attachments, and
exhibits.

-- Financial statements reviewed or audited by
a certified public accountant.

Renewal. Under the bill, a registered charitable
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organization would have to report on its previous
fiscal year and renew its registration within six
months after the close of its fiscal year. A
charitable organization’s registration would expire
if the renewal registration and report were not
received within 18 months after the end of the fiscal
year reported on the organization’s most recently
filed registration form, unless the Attorney General
had extended the registration.

Professional Fund-Raiser

Reqistration. Currently, a person must not act as a
professional fund-raiser before filing for a license
with the Attorney General. Under the bill, a
professional fund-raiser would not be allowed to
solicit or receive donations for a charitable
organization or religious organization before
registering with the Attorney General. A
professional fund-raiser would have to provide the
following information on the registration form:

-- All names used by the professional fund-
raiser.

-- The address and telephone number of the
principal office, each office in this State,
resident agent, anyone with direct
responsibility for solicitation activity, and any
charitable organization with which it was
under contract.

-- Where and when it was legally established
and the form of its organization.

-- Whether the professional fund-raiser or any
of its officers, directors, or principals were or
had ever been enjoined, fined, convicted, or
subject to any other sanction or penalty as a
result of soliciting contributions in any state
or country.

-- A description of the methods by which the
professional fund-raiser would solicit funds.

-- A copy of agreement between the
professional fund-raiser and a charitable
organization.

-- A copy of any subcontract between the
professional fund-raiser and a person who
would act as a professional fund-raiser on
behalf of a charitable organization, religious
organization, or any person soliciting for a
charitable purpose.

-- Whether an officer, director, or employee of
the charitable organization owned a 10% or
more interest in the professional fund-raiser,
or was an agent or contractor for the
professional fund-raiser during a period of
time when the professional fund-raiser was
under contract with the charitable
organization to solicit funds.

Bond. Currently, a professional fund-raiser is
required to post a $10,000 bond. Under the bill,
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the registration for a professional fund-raiser would
have to be accompanied by a $25,000 bond, in
which the professional fund-raiser would be the
principal obligor. In lieu of a bond, the Attorney
General could accept an irrevocable letter of credit,
which would have to expire at least one year after
the professional fund-raiser’s registration expired.

Financial Report. Within 90 days after a solicitation
campaign was completed, or on the anniversary of
the commencement of a solicitation campaign
lasting more than one year, a professional fund-
raiser that solicited contributions in conjunction with
a charitable organization would have to file with the
Attorney General a financial report for the
campaign, including gross revenue and an
itemization of all expenses incurred on behalf of the
charitable organization.

Vendor

Reqistration. Before conducting a sales campaign,
a vendor would have to register with the Attorney
General. The registration would have to include
the name of the vendor and any other corporate,
business or trade names used; the address and
telephone number of the principal office; where
and when the vendor was legally established and
the form of its organization; a description of the
methods by which the vendor intended to conduct
sales or solicitation campaigns in Michigan; the
name, address, and telephone number of each
charitable organization with which the vendor had
contracted; and a complete copy of any agreement
between the vendor and a charitable organization.

Requlation. A vendor would have to report to the
Attorney General the total dollar sales of each
campaign conducted in this State and the amount
paid to each charitable organization, with its
renewal registration or within 30 days after
concluding a sales campaign in Michigan if no
further campaign were intended.

Avendor would be required to display prominently
the following information on each vending machine,
honor box, novelty machine, or similar device
through which the vendor conducted a charitable
sales promotion: the name of the vendor and the
fact that the vendor owned the machine, box, or
device; the percentage of sales, if any, that a
charitable organization would receive; and the
amount that a charitable organization would
receive regardless of sales, if any.

Exemptions
Currently, the Act's licensing and financial

statement requirements do not apply to a person
who does not intend to solicit and receive and does
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not actually receive contributions exceeding $8,000
during a 12-month period. The bill would provide
that the registration and reporting requirements
would not apply to a charitable organization that did
not receive contributions exceeding $25,000 during
its fiscal year. (The bill specifies that this provision
would apply if all of the charitable organization’s
fund-raising functions were carried on by persons
who were not paid for their services.)

The bill also would create or retain exemptions for
the following organizations:

A private foundation as defined in Section
509(a) of the Internal Revenue Code that did
not receive contributions from more than 25
persons in a fiscal year.

-- A booster group or a parent-teacher
organization that was recognized by the
public school, nonpublic school, or school
district that it was organized to support.

-- A public school, nonpublic school,
preschool, or institution of higher education.

-- An organization that does not invite the
public to become a member and confines
solicitation activities to among its members.

-- A veterans’ organization chartered by
Congress.

-- An organization receiving funds from a
registered charitable organization if the
organization made available to the public a
financial statement of its activities.

-- A person registered under the Public Safety

Solicitations Act.

The bill would delete the current provisions that
exempt a licensed hospital, hospital based
foundation, and hospital auxiliary; a nonprofit
organization whose principal purpose is not
charitable, or whose stock is wholly owned by a
religious or fraternal society that owns and
operates facilities for the aged and chronically ill;
and charitable organizations licensed by the
Department of Social Services that serve children
and families.

Fees
Regqistration Fees. Under the bill, a charitable

organization would have to pay the following
registration or renewal fee:

-- No fee if the gross receipts were less than
$25,000.

-- $20 if the gross receipts were more than
$25,000 but less than $100,000.

-- $50 if the gross receipts were at least
$100,000 but less than $500,000.

-- $100 if the gross receipts were at least
$500,000 but less than $1,000,000.
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-- $200 if the gross receipts were $1,000,000
or more.

A professional fund-raiser would have to pay a
$200 registration or renewal fee and a vendor
would have to pay a $50 fee with its registration.
A parent charitable organization that was the
parent of one or more subsidiary charitable
organization required to be registered under the Act
that did not meet the combined registration
requirements set forth in the bill could pay one
registration fee of $300 for itself and all of its
subsidiary charitable organizations. (“Parent
charitable organization” would mean an
organization that met the requirements for
consolidating financial statements under generally
accepted accounting principles.)

A charitable organization, professional fund-raiser,
or vendor's registration would be effective
immediately upon receipt by the Attorney General
of the information and fees required under the Act.

Late Fees. A person required to register would be
subject to a late fee of $1 per day up to $100, if a
charitable organization, professional fund-raiser, or
vendor failed to file a report as required under the
bill, or if it failed to cure a defect in its registration or
annual report within 30 days after notice by the
Attorney General that a correction or additional
information was required.
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Charitable Organizations and Solicitations Fund

The Charitable Organizations and Solicitations
Fund would be created within the State Treasury.
The State Treasurer could receive money or other
assets for deposit into the Fund from registration
and late registration fees, fines and penalties, and
any other source. The State Treasurer would have
to direct the investment of the Fund and credit to
the Fund interest and earnings from Fund
investments. Money in the Fund at the close of the
fiscal year would have to remain in the Fund and
would not lapse to the General Fund.

The Department of Attorney General would have to
spend money from the Fund, upon appropriation,
only for the administration of the Act and to gather
and provide the public with information regarding
persons subject to the Act. The information would
have to be disseminated to the public under the
plan developed pursuant to the bill.

Penalties

Currently, a violation of the Act is a misdemeanor
punishable by a fine of up to $500 and/or
imprisonment for up to six months. The bill would
increase the fine to $5,000. Further, the bill
specifies practices that would be prohibited.
Violations of these provisions could result in the
placement of restrictions or conditions on a
registration; registration suspension or revocation;
a civil fine of up to $10,000 to be paid to the
Attorney General; or a requirement to take some
type of affirmative action, such as payment of
restitution. The bill also specifies that a person
could exercise any right or remedy created under
the Michigan Protection Act. In addition, the bill
would allow a county prosecutor to investigate and
prosecute a person subject to the Act in the same
manner as the Attorney General.

Other Provisions

Under the bill, before making an oral request for a
contribution and at the same time as making a
written request, the charitable organization,
professional fund-raiser, or vendor soliciting the
contribution would have to disclose the name and
location by city and state of each charitable
organization on behalf of which the solicitation was
made. If a solicitation were made by direct
personal contact, the information also would have
to be disclosed prominently on any written
document exhibited to the person solicited. If a
solicitation were made by radio, television, letter,
telephone, or any other means not involving
personal contact, the information would have to be
disclosed prominently in the solicitation. In addition,
a professional fund-raiser that orally solicited a
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contribution also would have to disclose the
professional fund-raiser's name in the manner
described above.

Further, within one year after the bill's effective
date, the Attorney General would have to prepare
a report to the Senate and House of
Representatives providing the means to be
implemented to educate the public regarding
charitable organizations and professional fund-
raisers operating in or soliciting contributions in the
State, a description of the information to be
disseminated to the public, and a plan to
disseminate it.

MCL 400.272 et. al
Legislative Analyst: N. Nagata

FISCAL IMPACT

The bill would result in increased revenue to the
State from new registration fees, late fees, fines
and penalties that under the bill would be deposited
in a newly created Charitable Organizations and
Solicitations Fund. Money in the Fund could be
spent only for the administration of the Charitable
Organizations and Solicitations Act and to gather
and provide to the public information regarding
persons subject to the Act. The bill would clarify
the responsibilities of the Attorney General, and the
Department of Attorney General does not expect to
incur additional enforcement costs under the bill.
The Attorney General currently has 6.5 FTEs
allocated to the Charitable Trust Section of the
Consumer Protection Division. New costs for the
Department regarding development of a public
information program would depend on revenue
generated to the Charitable Organizations and
Solicitations Fund. No estimate for the Fund is
currently available.

Fiscal Analyst: B. Bowerman
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