HB4580, As Passed House, December 2, 1997

SUBSTITUTE FOR
HOUSE BILL NO. 4580

A bill to anmend 1982 PA 162, entitled
"Nonprofit corporation act,"
by anendi ng sections 271 and 601 (MCL 450.2271 and 450. 2601) and
by addi ng section 301a.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Sec. 271. An act of a corporation and a transfer of real or
personal property to or by a corporation, THAT IS ot herw se
lawful, is not invalid because the corporation was w thout capac-
ity or power to do the act or make or receive the transfer of
property. However the |ack of capacity or power nmay be asserted
I N ANY OF THE FOLLOW NG SI TUATI ONS:

(a) By a sharehol der or nenber, or by a director who has not
aut hori zed or consented to the act or transfer, in an action
agai nst the corporation to enjoin the doing of an act or the

transfer of real or personal property by or to the corporation.
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(b) I'n an action by or in the right of the corporation to
procure a judgnent in its favor against an incunbent or forner
officer or director of the corporation for |oss or damage due to
an unaut hori zed act by that person.

(c) I'n an action or special proceeding by the attorney gen-
eral to dissolve the corporation, —er— to enjoin it from —the—
conducti ng —ef— unaut hori zed affairs, OR TO ENFORCE COVPLI ANCE
W TH SECTI ON 301A.

SEC. 301A. (1) AS USED IN TH S SECTI ON:

(A) "CREDI T ARRANGEMENT" MEANS THE CREATI ON AND EXERCI SE OF
RI GHTS AND REMEDI ES PROVI DED BY LAW OR GRANTED BY A NONPROFI T
RESEARCH | NSTI TUTE OR BY ANY PREDECESSOR OF A NONPRCFI T RESEARCH
| NSTI TUTE | N GOOD FAI TH TO OR FOR THE BENEFI T OF A LENDER, BOND-
HOLDER, PAYOR FOR SERVI CES PROVI DED BY THE NONPROFI T RESEARCH
| NSTI TUTE, GOVERNMENTAL TAXI NG OR REGULATORY AUTHORI TY, OR ANY
OTHER CREDI TOR OR CLAI MANT. CREDI T ARRANGEMENT | NCLUDES ANY
RI GHTS AND REMEDI ES ARI SI NG UNDER ANY NOTE, MORTGAGE, SECURI TY
AGREEMENT, DEED OF TRUST, LAND CONTRACT, CONVEYANCE FOR THE BENE-
FIT OF CREDI TORS, JUDGVENT, COURT ORDER, OR STATUTORY OR JUDGVENT
LIEN. CREDI T ARRANGEMENT ALSO | NCLUDES ANY CONVEYANCE TO OR BY A
RECEI VER OR TRUSTEE | N BANKRUPTCY.

(B) "NONPROFI T RESEARCH | NSTI TUTE" MEANS A CORPORATI ON THAT
| S DESCRI BED | N AND QUALI FI ED UNDER SECTI ON 501(c)(3) OF THE
| NTERNAL REVENUE CODE OF 1986 AND | S ORGANI ZED AND OPERATED FOR
THE PRI NCI PAL PURPOSE OF ENGAG NG | N SCI ENTI FI C RESEARCH.

NONPROFI T RESEARCH | NSTI TUTE DOES NOT | NCLUDE ANY OF THE
FOLLOW NG
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(1) A CORPORATI ON THAT IS A HOSPI TAL, SCHOOL, COLLEGE, OR
UNI VERSI TY.

(11) A CORPORATI ON THAT PROVI DES HEALTH SERVI CES DI RECTLY OR
THROUGH A SUBSI DI ARY CORPORATI ON OR AFFI LI ATE CORPORATI ON.

(C) "SI GNI FI CANT CORPORATE ASSET" MEANS AN ASSET OF A NO\-
PROFI T RESEARCH | NSTI TUTE THAT IS LOCATED IN THI S STATE USED TO
CARRY OUT THE NONPRCFI T RESEARCH | NSTI TUTE' S PURPOSES AND THAT
HAS AN AGGREGATE FAI R MARKET VALUE THAT | S BOTH GREATER THAN
$100, 000. 00 AND I S MORE THAN 25% OF THE AGGREGATE FAI R MARKET
VALUE OF ALL ASSETS OF THE NONPROFI T RESEARCH | NSTI TUTE.

SI GNI FI CANT CORPORATE ASSETS MAY | NCLUDE, BUT ARE NOT LI M TED TGO,
REAL PROPERTY, TANG BLE PERSONAL PROPERTY, | NTANG BLE PERSONAL
PROPERTY, AND | NTELLECTUAL PROPERTY. ASSETS HELD FOR THE PRODUC-
TION OF | NCOVE OR FOR OTHER | NVESTMENT PURPOSES, THAT ARE NOT

DI RECTLY USED I N CARRYI NG OUT A NONPRCFI T RESEARCH | NSTI TUTE' S
PURPCOSES, ARE NOT SI GNI FI CANT CORPORATE ASSETS.

(D) "SI GNI FI CANT CORPORATE TRANSFER' MEANS 1 OR MORE OF THE
FOLLOW NG

(1) A MERGER OR CONSOLI DATI ON OF A NONPROFI T RESEARCH | NSTI -
TUTE UNDER VWHI CH A BUSI NESS CORPORATI ON, FOREI GN BUSI NESS CORPO
RATI ON, OR OTHER PERSON THAT IS NOT ORGANI ZED AND OPERATED EXCLU-
SI VELY FOR CHARI TABLE PURPCSES |'S THE SURVI VOR.

(11) A TRANSACTI ON, OTHER THAN A CREDI T ARRANGEMENT OR THE
GRANTI NG OF A LI CENSE TO USE PATENTS, COPYRI GHTS, OR OTHER | NTEL-
LECTUAL PROPERTY, | NVOLVI NG A SALE, DI STRI BUTI ON, TRANSFER, OR
CONVEYANCE OF A SI GNI FI CANT CORPORATE ASSET TO A BUSI NESS
CORPORATI ON, FOREI GN BUSI NESS CORPORATI ON, OR OTHER PERSON THAT
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'S NOT ORGANI ZED AND OPERATED EXCLUSI VELY FOR CHARI TABLE
PURPCSES.

(111) AN AMENDMVENT TO OR RESTATEMENT OF THE ARTI CLES OF
| NCORPORATI ON OF A NONPROFI T RESEARCH | NSTI TUTE OR OTHER ACTI ON
BY A NONPROFI T RESEARCH | NSTI TUTE OR | TS MEMBERS OR SHAREHOLDERS
CAUSI NG THE NONPROFI T RESEARCH | NSTI TUTE TO CEASE TO BE A
CORPORATI ON.

(2) ALL OF THE FOLLOW NG APPLY TO A SI GNI FI CANT CORPORATE
TRANSFER:

(A) AT LEAST 60 DAYS BEFORE A SI GNI FI CANT CORPORATE TRANS-
FER, A NONPROFI T RESEARCH | NSTI TUTE SHALL PROVI DE WRI TTEN NOTI CE
OF THE SI GNI FI CANT CORPORATE TRANSFER TO THE ATTORNEY GENERAL.
THE NOTI CE SHALL DESCRI BE THE SI GNI FI CANT CORPCORATE TRANSFER AND
SHALL SET FORTH THE MATERI AL TERMS OF THE SI GNI FI CANT CORPORATE
TRANSFER, | NCLUDI NG THE SALE PRI CE, | F ANY, AND THE NAMES AND
ADDRESSES OF ALL PARTI ES TO THE TRANSACTI ON.

(B) WTHI N 30 DAYS AFTER RECEI PT OF A NOTI CE UNDER
SUBDI VI SION (A), THE ATTORNEY GENERAL NMAY REQUEST AND THE NON-
PROFI T RESEARCH | NSTI TUTE SHALL FURNI SH ANY ADDI TI ONAL | NFORVA-
TI ON THAT THE ATTORNEY GENERAL REASONABLY DETERM NES TO BE NECES-
SARY TO DETERM NE | F THE PROPOSED SI GNI FI CANT CORPORATE TRANSFER
CONFORMS W TH SUBSECTI ON (3), I NCLUDI NG BUT NOT LIMTED TO ANY
OF THE FOLLOW NG

(1) COPIES OF ANY AGREEMENTS, PROPCSED AGREEMENTS, OR
RELATED DOCUMENTS TO BE USED I N CONNECTI ON W TH THE TRANSACTI ON.
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(1m) COPIES OF ANY APPRAI SALS OR FAI RNESS OPI NI ONS OBTAI NED
BY THE NONPRCFI T RESEARCH | NSTI TUTE | N CONNECTI ON W TH THE
TRANSACTI ON.

(mim) FINANCI AL STATEMENTS OF AND OTHER | NFORMATI ON ABOUT
THE NONPROFI T RESEARCH | NSTI TUTE AND ANY OTHER PARTY TO THE
TRANSACTI ON.

(O IN THE COURSE OF THE REVI EW UNDER SUBSECTI ON (3), THE
ATTORNEY GENERAL SHALL HOLD A PUBLI C HEARING I N A COUNTY IN WH CH
THE NONPRCFI T RESEARCH | NSTI TUTE THAT |'S SEEKI NG TO ENTER | NTO A
SI GNI FI CANT CORPORATE TRANSFER DOES BUSI NESS. THE ATTORNEY GEN-
ERAL SHALL CONDUCT THE PUBLI C HEARI NG | N THE MANNER PROVI DED FOR
A PUBLI C HEARI NG BEFORE THE PROMULGATI ON OF RULES UNDER THE
ADM NI STRATI VE PROCEDURES ACT COF 1969, 1969 PA 306, MCL 24.201 TO
24. 328.

(3) THE ATTORNEY GENERAL SHALL REVI EW A SI GNI FI CANT CORPO
RATE TRANSFER TO DETERM NE | F APPRCOPRI ATE STEPS HAVE BEEN TAKEN
TO SAFEGUARD THE VALUE OF THE NONPROFI T RESEARCH | NSTI TUTE' S
ASSETS AND TO ENSURE THAT ANY NET PRCCEEDS OF THE S| GNI FI CANT
CORPORATE TRANSFER ARE USED | N FURTHERANCE OF THE CORPORATE PUR-
POSES OF THE NONPROFI T RESEARCH | NSTI TUTE. I N REVIEW NG A SI G
NI FI CANT CORPORATE TRANSFER, THE ATTORNEY GENERAL SHALL CONSI DER
ALL OF THE FOLLOW NG

(A) WHETHER THE PROPOSED SI GNI FI CANT CORPORATE TRANSFER
WOULD VI OLATE THI'S ACT OR ANY OTHER LAW OF THI S STATE.

(B) WHETHER THE BQOARD AND OFFI CERS OF THE NONPROFI T RESEARCH
| NSTI TUTE EXERCI SED DUE CARE | N DECI DI NG TO ENTER | NTO THE
SI GNI FI CANT CORPORATE TRANSFER, | N SELECTI NG ANY BUYER OR OTHER
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PARTY TO THE TRANSACTI ON, AND | N NEGOTI ATI NG THE TERMS OF THE
SI GNI FI CANT CORPCORATE TRANSFER.

(C© THE NONPROFI T RESEARCH | NSTI TUTE' S BOARD S PROCEDURES I N
MAKI NG THE DECI SI ON TO ENTER | NTO THE SI GNI FI CANT CORPORATE
TRANSFER, | NCLUDI NG WHETHER APPROPRI ATE EXPERT ASSI STANCE WAS
USED.

(D) WHETHER ANY CONFLI CT OF | NTEREST WAS AVA DED OR APPRO
PRI ATELY ADDRESSED, | NCLUDI NG BUT NOT LIMTED TO A CONFLICT OF
| NTEREST | NVCOLVI NG BOARD MEMBERS, OFFI CERS, OTHER KEY EXECUTI VES,
LEGAL COUNSEL, OR EXPERTS RETAI NED BY THE NONPRCFI T RESEARCH
| NSTI TUTE OR BY OTHER PARTI ES TO THE SI GNI FI CANT CORPORATE
TRANSFER.

(E) WHETHER THE NONPROFI T RESEARCH | NSTI TUTE W LL RECEI VE
FAI R MARKET VALUE FOR ANY ASSETS TRANSFERRED | N CONNECTI ON WTH A
SI GNI FI CANT CORPCORATE TRANSFER.

(F) I'F A SIGNI FI CANT CORPORATE TRANSFER IS FI NANCED | N WHOLE
OR I N PART BY THE NONPROFI T RESEARCH | NSTI TUTE, WHETHER THE NON-
PROFI T RESEARCH | NSTI TUTE' S ASSETS ARE PLACED AT UNREASONABLE
RI SK.

(G WHETHER ANY NET PROCEEDS OF THE SI GNI FI CANT CORPORATE
TRANSFER W LL BE USED I N A MANNER CONSI STENT W TH THE NONPROFI T
RESEARCH | NSTI TUTE' S CORPORATE PURPOSES AND WHETHER ANY NET PRO-
CEEDS W LL BE CONTRCLLED AS CHARI TABLE ASSETS | NDEPENDENT OF ANY
PARTY TO THE SI GNI FI CANT CORPORATE TRANSFER THAT IS NOT ORGANI ZED
AND OPERATED EXCLUSI VELY FOR CHARI TABLE PURPOSES.

(H I'F A PERSON ORGANI ZED AND OPERATED EXCLUSI VELY FOR
CHARI TABLE PURPCSES | S ESTABLI SHED TO RECEI VE ANY NET PROCEEDS OF
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A SI GNI FI CANT CORPORATE TRANSFER, WHETHER THAT CHARI TABLE PERSON
W LL BE BROADLY BASED IN THE COVMUNI TY SERVED BY THE NONPROFI T
RESEARCH | NSTI TUTE AND WHETHER THE GOVERNI NG STRUCTURE OF THAT
CHARI TABLE PERSON W LL BE REPRESENTATI VE OF THAT COVMUNI TY.

(4) THE ATTORNEY GENERAL MAY EMPLOY 1 OR MORE EXPERTS TO
ASSI ST | N DETERM NI NG | F THE PROPOSED SI GNI FI CANT CORPORATE
TRANSFER | S CONSI STENT W TH THE STANDARDS SET FORTH I N
SUBSECTI ON (3) AND W TH OTHER APPLI CABLE LAW AT THE REASONABLE
EXPENSE OF THE NONPROFI T RESEARCH | NSTI TUTE OR THE BUSI NESS COR-
PORATI ON, FOREI GN BUSI NESS CORPORATI ON, OR OTHER PERSON THAT | S
NOT ORGANI ZED AND OPERATED EXCLUSI VELY FOR CHARI TABLE PURPOSES,
AT THE OPTI ON OF THE ATTORNEY GENERAL.

(5 IF THE ATTORNEY GENERAL DETERM NES UNDER SUBSECTI ON ( 3)
THAT APPROPRI ATE STEPS HAVE NOT BEEN TAKEN TO SAFEGUARD THE VALUE
OF THE NONPROFI T RESEARCH | NSTI TUTE' S ASSETS AND TO ENSURE THAT
ANY NET PROCEEDS OF THE SI GNI FI CANT CORPORATE TRANSFER ARE USED
| N FURTHERANCE OF THE NONPROFI T RESEARCH | NSTI TUTE' S CORPORATE
PURPCSES, THE ATTORNEY GENERAL NMAY, BEFORE OR AFTER THE SI GNI FI -
CANT CORPORATE TRANSFER, | NSTI TUTE AN ACTI ON UNDER THI S SECTI ON
OR UNDER OTHER APPLI CABLE LAW TO SAFEGUARD THE VALUE OF THE NON-
PROFI T RESEARCH | NSTI TUTE' S ASSETS OR TO ENSURE THAT ANY NET PRO
CEEDS OF THE SI GNI FI CANT CORPCORATE TRANSFER ARE USED | N FURTHER-
ANCE OF THE NONPROFI T RESEARCH | NSTI TUTE' S CORPCORATE PURPCSES.
THE ATTORNEY GENERAL MAY | NSTI TUTE ANY ACTI ON UNDER THI S SECTI ON
IN THE RI GHT OF THE NONPROFI T RESEARCH | NSTI TUTE AGAI NST DI REC-
TORS, OFFI CERS, OR OTHER PERSONS HOLDI NG OR RECEI VI NG ASSETS OF
THE NONPROFI T RESEARCH | NSTI TUTE THAT THE NONPROFI T RESEARCH
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| NSTI TUTE OR A MEMBER, SHAREHOLDER, OR DI RECTOR OF THE NONPROFI T
RESEARCH | NSTI TUTE COULD MAI NTAI N.  EXCEPT FOR COSTS OR EXPENSES
AWARDED TO THE ATTORNEY GENERAL, ANY DAMAGES AWARDED OR PROPERTY
RECOVERED | N AN ACTI ON BROUGHT UNDER THI S SECTI ON ARE THE PROP-
ERTY OF THE NONPROFI T RESEARCH | NSTI TUTE OR A SUCCESSOR CORPORA-
TI ON DESI GNATED BY THE COURT.

(6) NOTI CE TO THE ATTORNEY GENERAL UNDER SUBSECTI ON (2) (A)
AND ANY ADDI TI ONAL DOCUMENTS SUBM TTED TO THE ATTORNEY GENERAL
UNDER SUBSECTI ON (2) (B) ARE PUBLI C RECORDS SUBJECT TO THE FREEDOM
OF | NFORVATI ON ACT, 1976 PA 442, MCL 15.231 TO 15. 246.

(7) THE ATTORNEY GENERAL NMAY MAKE ADDI Tl ONAL RULES AND REGU
LATI ONS NECESSARY FOR THE ADM NI STRATI ON OF THI S SECTI ON.

(8) THI'S SECTI ON APPLI ES TO SI GNI FI CANT CORPORATE TRANSFERS
THAT OCCUR AFTER THE EFFECTI VE DATE OF THE AMENDATORY ACT THAT
ADDED THI S SECTI ON.

Sec. 601. (1) —A— SUBJECT TO SECTI ON 301A, A corporation
may anend its articles of incorporation if the amendnent contains
—onty—sueh—provtstons—as—mght— PROVI SI ONS THAT MAY | awful |y be
contained in original articles of incorporation filed at the tine
—of—aking— t he anendnment |'S MADE.

(2) Subject to —seet+on—361{5— SECTI ONS 301(5) AND 301A, a

corporation may anend its articles of incorporation to becone a
busi ness corporation by adopting restated articles of incorpora-
tion in accordance with section 641 which shall —se— anend the
articles OF | NCORPORATI ON SO t hat —they—shat+— THE ARTI CLES OF
| NCORPORATI ON contain only —steh— THE provi si ons —as—mght— THAT
MAY be lawfully contained in original articles of incorporation
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1 of a business corporation. —eorgantzed—under—Aet—No—284—-o6fthe
2 PubHetAets—of 1972 —as—anended—beingsecttons—4561161+to
3 45020699oef theM-ehigan—Conpttetd—tans—
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