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HB5092, As Passed House, October 21, 1997

Envi ronnental protection; code; nodifications to environnental
audit privilege; provide for.

ENVI RONVENTAL PROTECTI ON:  Code; ENVI RONVENTAL PROTECTION: O her

A bill to amend 1994 PA 451, entitled
"Natural resources and environnental protection act,"
by anendi ng sections 14801, 14802, 14804, 14805, and 14808 (MCL
324.14801, 324.14802, 324.14804, 324.14805, and 324.14808), as
added by 1996 PA 132.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Sec. 14801. As used in this part:

(a) "Environnmental audit" nmeans a voluntary and i nternal
eval uation conducted on or after the effective date of this part
of 1 or nore facilities or an activity at 1 or nore facilities
regul at ed under state, federal, regional, or local laws or ordi-
nances, or of environmental managenent systens or processes
related to the facilities or activity, or of a previously
corrected specific instance of nonconpliance, that is designed to

identify historical or current nonconpliance and prevent
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nonconpl i ance or inprove conpliance with 1 or nore of those | aws,
or to identify an environnental hazard, contam nation, or other
adverse environnmental condition, or to inprove an environnmental
managenent system or process. ONCE | NI TIATED, AN AUDI T SHALL BE
COVPLETED W THIN A REASONABLE TI ME, NOT TO EXCEED 6 MONTHS
UNLESS A WRI TTEN REQUEST FOR AN EXTENSI ON | S APPROVED BY THE
DI RECTOR ON REASONABLE CGROUNDS

(b) "Environnmental audit report"” means a docunent or a set
of documents, each |labeled at the tine it is created
"environnental audit report: privileged docunent” and created as
a result of an environnental audit. An environnental audit
report shall include supporting information. Supporting inform-
tion may include field notes, records of observations, findings,
opi ni ons, suggestions, conclusions, drafts, nenoranda, follow up
reports, draw ngs, photographs, conputer generated or el ectroni-
cally recorded information, maps, charts, graphs, and surveys, if
t he supporting informati on or docunents are created or prepared
for the primary purpose and in the course of or as a result of an
environnental audit. An environnental audit report nay al so
i nclude an inplenentation plan that addresses correcting past
nonconpl i ance, inproving current conpliance, inproving an envi-
ronment al managenent system and preventing future nonconpliance,
as appropri ate.

(c) "Privilege" neans the privilege provided to an environ-
mental audit report as provided in this part.

Sec. 14802. (1) The owner or operator of a facility, or an

enpl oyee or agent of the owner or operator on behalf of the owner
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or operator, at any time may conduct an environnental audit and
may create an environnental audit report.

(2) Except as provided in subsection (3), an environnental
audit report created pursuant to this part is privileged and pro-
tected fromdisclosure under this part.

(3) The privilege described in subsection (2) does not
extend to any of the foll ow ng regardl ess of whether or not they
are included wthin an environnental audit report:

(a) Docunents, commrunication, data, reports, or other infor-
mation required to be COLLECTED, MAI NTAI NED, OR made avail abl e or
reported to a regul atory agency or any other person by statute,
rul e, ordinance, permt, order, consent agreenent, or as other-
w se provided by | aw

(b) I'nformation obtained by observation, sanpling, or noni-
toring by any regul atory agency.

(c) Pretreatnent nonitoring results which a publicly owned
treatnment works or control authority requires any industrial user
to report to a publicly owned treatnent works or control authori-
ty, including, but not [imted to, results establishing a viola-
tion of the industrial user's discharge permt or applicable
| ocal ordinance.

(d) Information |legally obtained froma source independent
of the environnental audit or froma person who did not obtain
the information fromthe environnental audit.

(e) Machinery and equi pnment mai ntenance records.

(F) I NFORMATI ON I N | NSTANCES WHERE THE PRI VI LEGE | S ASSERTED
FOR A FRAUDULENT PURPOSE.
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(G | NFORMATI ON I N | NSTANCES WHERE THE MATERI AL SHOWS
EVI DENCE OF NONCOWPLI ANCE W TH STATE, FEDERAL, REG ONAL, OR LOCAL
ENVI RONVENTAL LAWS, PERM TS, CONSENT AGREEMENTS, REGULATI ONS,

ORDI NANCES, OR ORDERS AND THE OMNER OR OPERATOR FAI LED TO EI THER
TAKE PROVPT CORRECTI VE ACTI ON OR ELI M NATE ANY VI OLATI ON OF LAW
| DENTI FI ED DURI NG THE ENVI RONVENTAL AUDI T W THI N A REASONABLE

TI ME, BUT NOT EXCEEDI NG 3 YEARS AFTER DI SCOVERY OF THE NONCOMPLI -
ANCE OR VI OLATI ON UNLESS A LONGER PERIOD OF TIME | S SET FORTH I N
A SCHEDULE OF COVPLI ANCE | N AN ORDER | SSUED BY THE DEPARTMENT OF
ENVI RONVENTAL QUALI TY, AFTER NOTI CE | N THE DEPARTMENT' S CALENDAR,
AND FOLLOW NG THE DEPARTMENT' S DETERM NATI ON THAT ACCEPTABLE
PROGRESS | S BEI NG MADE

(4) Except as otherw se provided in this part, a person who
conducts an environnental audit and a person to whom the environ-
mental audit results are disclosed shall not be conpelled to tes-
tify regarding any information obtained solely through the envi-
ronnmental audit which is a privileged portion of the environnen-
tal audit report. Except as otherwise provided in this part, the
privileged portions of an environnmental audit report are not
subj ect to discovery and are not adm ssi ble as evidence in any
civil —ert+maat— or adm nistrative proceedi ng.

Sec. 14804. (1) A request by state or local |aw enforcenent
authorities for disclosure of an environnental audit report shal
be made by a witten request delivered by certified mail or a
demand by | awful subpoena. Wthin 30 business days after receipt
of a request for disclosure or subpoena, the person asserting the

privilege may make a witten objection to the disclosure of the
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environmental audit report on the basis that the environnental
audit report is privileged. Upon receipt of such an objection,
the state or local |aw enforcenent authorities may file with the
circuit court, and serve upon the person, a petition requesting
an in canera hearing on whether the environnental audit report or
portions of the environnmental audit report are privileged or

subj ect to disclosure. The notion shall be brought in canera and
under seal. The circuit court has jurisdiction over a petition
filed under this subsection requesting a hearing. Failure of the
person asserting the privilege to make an objection to disclosure
wai ves the privilege as to that person.

(2) Upon the filing of a petition for an in camera hearing
under subsection (1), the person asserting the privilege in
response to a request for disclosure or subpoena under this sec-
tion shall provide a copy of the environnmental audit report to
the court and shall denonstrate in the in canmera hearing all of
the foll ow ng:

(a) The year the environmental audit report was prepared.

(b) The identity of the person conducting the audit.

(c) The nane of the audited facility or facilities.

(d) A brief description of the portion or portions of the
environmental audit report for which privilege is clained.

(3) Upon the filing of a petition for an in camera hearing
under subsection (1), the court shall issue an order under seal
scheduling, within 45 days after the filing of the petition, an
in canmera hearing to determ ne whet her the environnmental audit

report or portions of the environnental audit report are
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privileged or subject to disclosure. The counsel for the state

or local |aw enforcenent agency seeking disclosure of the infor-
mati on contained in the environnental audit report and the coun-
sel for the person asserting the privilege shall participate in

the in canmera hearing but shall not disclose the contents of the
environnental audit report for which privilege is clainmed unless
the court so orders.

(4) The court, after in canmera review, shall require disclo-
sure of material for which privilege is asserted, if the court
determ nes that either of the foll owm ng exists:

(a) The privilege is asserted for a fraudul ent purpose.

(b) Even if subject to the privilege, the material shows
evi dence of nonconpliance with state, federal, regional, or |ocal
environnental |aws, permts, consent agreenents, regulations,
ordi nances, or orders and the owner or operator failed to El THER
take PROVPT corrective action or elimnate any violation of |aw
identified during the environnental audit within a reasonable
tinme, but not exceeding 3 years after discovery of the nonconpli -
ance or violation unless a longer period of tinme is set forth in
a schedul e of conpliance in an order issued by the departnent of
environmental quality, after notice in the departnment's cal endar,
and follow ng the departnent's determ nation that acceptable
progress is being nade.

(5) The court, after in canmera review, —fay— SHALL require
di scl osure of material for which privilege is asserted if the
court determnes that the material is not subject to the

privil ege.
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(6) If the court determ nes under this section that the
material is not privileged, but the party asserting the privilege
files an application for | eave to appeal of this finding, the
material, notions, and pl eadi ngs shall be disclosed unless the
court specifically determnes that all or a portion of such

informati on shall be kept under seal during the pendency of the

appeal .

Sec. 14805. THE PRI VI LEGE CREATED BY THI S PART DOES NOT
APPLY TO CRI M NAL | NVESTI GATI ONS OR PROCEEDI NGS. WHERE AN AUDI T
REPORT | S OBTAI NED, REVI EVED, OR USED IN A CRI M NAL PROCEEDI NG
THE PRI VI LEGE CREATED BY THI S PART APPLI CABLE TO ADM NI STRATI VE
OR CIVIL PROCEEDI NGS IS NOT WAI VED OR ELI M NATED. —(hH—Fo—the
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Sec. 14808. This part does not |limt, waive, or abrogate
—the— El THER OF THE FOLLOW NG

(A) THE scope or nature of any statutory or common | aw priv-
ilege, including the work product doctrine and the
attorney-client privilege.

(B) ANY EXI STING ABI LI TY OR AUTHORI TY TO CHALLENGE PRI VI LEGE
UNDER M CH GAN LAW

Enacting section 1. This anendatory act does not take
effect unless Senate Bill No. _ or House Bil
No. (request no. 04122'97) of the 89th Legislature is
enacted into | aw.
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