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HB5093, As Passed House, October 21, 1997

Envi ronnmental protection; code; nodifications to environnental
audit imunity; provide for.

ENVI RONVENTAL PROTECTI ON:  Code; ENVI RONVENTAL PROTECTION: O her

A bill to amend 1994 PA 451, entitled
"Natural resources and environnental protection act,"
by anmendi ng section 14809 (MCL 324.14809), as added by 1996 PA
132.
THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Sec. 14809. (1) A person is imune fromany adm nistrative
or civil penalties and fines under this act and from cri m nal
penalties and fines for negligent acts or om ssions under this
act related to a violation of article Il and chapters 1 and 3 of
article I'll and the rules promul gated under those articles if the
person makes a voluntary disclosure to the appropriate state or
| ocal agency. However, the imunity provided for in this section
does not apply to any crimnal penalties and fines for gross
negl i gence OR TO ANY CRI M NAL PENALTIES AND FI NES FOR VI OLATI ONS

OF PART 301, 303, 315, OR 325 OR SECTION 3108 OR 3115A. —The— AT
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THE TI ME THAT THE DI SCLOSURE | S MADE TO THE STATE OR LOCAL
ACGENCY, THE person making the voluntary disclosure under this
section shall provide informati on SHON NG THAT THE CONDI TI ONS OF
SUBDI VI SIONS (A) TO (D) ARE MET, supporting his or her claimthat
the disclosure is voluntary. —at—thet+wre—that—the—disetosure—+s
matde—to—the—state—or—tocal—agenrey— For the purposes of this sec-
tion, a disclosure of information by a person under this section
is voluntary if all of the follow ng occur:

(a) The disclosure is nade pronptly after know edge of the
informati on di sclosed is obtained by the person.

(b) The person making the disclosure initiates an appropri -
ate and good-faith effort to achi eve conpliance, pursues conpli -
ance with due diligence, and pronptly corrects the nonconpliance
or condition after discovery of the violation. |f evidence shows
t he nonconpliance is the failure to obtain a permt, appropriate
and good-faith efforts to correct the nonconpliance nay be denobn-
strated by the submttal of a conplete permt application within
a reasonable tine.

(c) The disclosure of the information arises out of an envi-
ronmental audit.

(d) The environnmental audit occurs before the person is mde
aware that he or she is under investigation by a regulatory
agency for potential violations of this act.

(2) There is a rebuttable presunption that a disclosure made
pursuant to AND IN FULL COWPLI ANCE WTH this section is
voluntary. The presunption of voluntary disclosure under this

section may be rebutted by presentation of an adequate showing to
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the adm nistrative hearing officer or appropriate trier of fact
that the disclosure did not satisfy the requirenents for a vol un-
tary di sclosure under subsection (1). I N ANY ADM NI STRATI VE OR
JUDI Cl AL PROCEEDI NG PURSUANT TO THI S SUBSECTI ON, THE PERSON
CLAI M NG THAT A DI SCLOSURE | S VOLUNTARY SHALL PROVI DE THE SUP-
PORTI NG | NFORVATI ON REQUI RED I N SUBSECTI ON (1) AND A SHOW NG OF
THE APPROPRI ATE AND GOOD- FAI TH EFFORT TO ACHI EVE COWMPLI ANCE,
SHALL PURSUE COMPLI ANCE W TH DUE DI LI GENCE, AND SHALL PROVPTLY
CORRECT THE NONCOVPLI ANCE IN THE PERIOD OF TI ME SI NCE THE DATE OF
THE DI SCLOSURE. The state or |ocal agency shall bear the burden
of rebutting the presunption of voluntariness. Agency action
determ ning that disclosure was not voluntary shall be considered
final agency action subject to judicial review

(3) Unless a final determnation shows that a voluntary dis-
cl osure has not occurred, a notice of violation or cease and

desi st order shall not include any adm nistrative or civil pen-

alty or fine or any crimnal penalty or fine —foer—neg-Hgent—acts
ofr—ofm-sstonrs—by—theperson—rakingthe—voluntary—disetosure— FOR
VI CLATIONS FOR WVHICH | MMUNI TY | S PROVI DED UNDER THI S SECTI ON.

(4) The elimnation of adm nistrative or civil penalties or
fines or crimnal penalties or fines under this section does not
apply if —a= THE TRIER OF FACT FI NDS ANY OF THE FOLLOW NG

(A) THE person has —been—fountd—byacourt—or—admnrstrative

Faw+udge—to—+have— knowingly commtted a crimnal act. —-ef—
(B) THE PERSON HAS comm tted —sertots— SI GNI FI CANT vi ol a-

tions that constitute a pattern of continuous or repeated

violations of environmental |aws, rules, regulations, permt
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conditions, settlenent agreenents, or orders —en— OF consent or
judicial orders and that were due to separate and distinct events
giving rise to the violations, within the 3-year period prior to
the date of the disclosure. For purposes of this subsection, a
pattern of continuous or repeated violations may al so be denon-
strated by multiple settlenent agreenents related to substan-
tially the sane all eged violations concerning serious instances
of nonconpliance with environnental |aws that occurred within the
3-year period imediately prior to the date of the voluntary

di sclosure. I n determ ning whether a person has a pattern of
conti nuous or repeated violations under this subsection, the
—eotrt—or—atdmntstrati-ve+awjudge— TRIER OF FACT shall base the
deci sion on the conpliance history of the specific facility at

i ssue.

(C THE VI OLATI ON HAS RESULTED I N A SUBSTANTI AL ECONOM C
BENEFI T VHI CH d VES THE VI OLATOR A CLEAR ADVANTAGE OVER I TS BUSI -
NESS COVPETI TORS.

(D) THE | NSTANCE OF NONCOVPLI ANCE RESULTED I N SERI OQUS HARM
OR I N I MM NENT AND SUBSTANTI AL ENDANGERMENT TO HUMAN HEALTH OR
THE ENVI RONMENT.

(E) THE VIOLATION I S OF THE TERVS OF AN ADM NI STRATI VE OR
JUDI Cl AL ORDER

(5) In those cases where the conditions of a voluntary dis-
closure are not net but a good-faith effort was nmade to vol un-
tarily disclose and resolve a violation detected in a voluntary
environmental audit, the state and | ocal environnental and |aw

enforcenent authorities shall consider the nature and extent of
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any good-faith effort in deciding the appropriate enforcenent
response and shall mtigate any civil penalties based on a show
ing that 1 or nore of the conditions for voluntary disclosure
have been net.

(6) The immunity provided by this section does not abrogate
a person's responsibilities as provided by applicable law to cor-
rect the violation, conduct necessary renedi ati on, or pay
damages.

(7) I'N ORDER TO RECEI VE | MMUNI TY UNDER THI S SECTI ON, A
FACI LI TY CONDUCTI NG AN ENVI RONVENTAL AUDI T UNDER THI S PART SHALL
A VE NOTI CE TO THE DEPARTMENT OF THE FACT THAT IT I'S PLANNI NG TO
COMWENCE THE AUDI T. THE NOTI CE SHALL SPECI FY THE FACI LI TY OR
PORTI ON OF THE FACILITY TO BE AUDI TED, THE ANTI Cl PATED TI ME THE
AUDIT WLL BEG N, AND THE GENERAL SCOPE OF THE AUDI T. THE NOTI CE
MAY PROVI DE NOTI FI CATI ON OF MORE THAN 1 SCHEDULED ENVI RONMENTAL
AUDI T AT A TI ME

Enacting section 1. This anendatory act does not take
effect unless Senate Bill No. or House Bill No. _
(request no. 03336'97 **) of the 89th Legislature is enacted into

| aw.
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