HB5212, As Passed House, May 6, 1998

SUBSTITUTE FOR
HOUSE BILL NO. 5212

A bill to anmend 1933 PA 167, entitled
"Ceneral sales tax act,”
by anendi ng sections 1, 4a, and 9 (MCL 205.51, 205.54a, and
205.59), section 1 as anended by 1997 PA 193, section 4a as
amended by 1996 PA 435, and section 9 as amended by 1991 PA 87.
THE PEOPLE OF THE STATE OF MICHIGAN ENACT:
1 Sec. 1. (1) As used in this act:
2 (a) "Person" means an individual, firm partnership, joint
3 venture, association, social club, fraternal organization, munic-
4 ipal or private corporation whether organized for profit or not,
5 conpany, estate, trust, receiver, trustee, syndicate, the United
6 States, this state, county, or any other group or conbination
7 acting as a unit, and includes the plural as well as the singular
8 nunber, unless the intention to give a nore limted neaning is

9 disclosed by the context.
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(b) "Sale at retail"” means a transaction by which the
owner ship of tangi ble personal property is transferred for con-
sideration, if the transfer is nade in the ordinary course of the
transferor's business and is nade to the transferee for consunp-
tion or use, or for any purpose other than for resale, or for
| ease, if the rental receipts are taxable under the use tax act,
1937 PA 94, MCL 205.91 to 205.111, in the formof tangible per-
sonal property to a person |licensed under this act, or for denon-
stration purposes or lending or leasing to a public or parochial
school offering a course in autonobile driving. However, a vehi-
cl e purchased by the school shall be certified for driver educa-
tion and shall not be reassigned for personal use of the school's
adm ni strative personnel. For a dealer selling a new car or
truck, the exenption for denonstration purposes shall be deter-

m ned by the nunber of new cars and trucks sold during the cur-
rent cal endar year or the inmedi ately preceding year w thout
regard to specific make or style in accordance with the follow ng
schedule of 0 to 25, 2 units; 26 to 100, 7 units; 101 to 500, 20
units; 501 or nore, 25 units; but not to exceed 25 cars and
trucks in a cal endar year for denonstration purposes.

(c) "Sale at retail"” includes the sale of tangible personal
property to persons directly engaged in the business of con-
structing, altering, repairing, or inproving real estate for
ot hers except property affixed to and made a structural part of
the real estate of a nonprofit hospital or nonprofit housing. A
nonprofit hospital or nonprofit housing includes only the

property of a nonprofit hospital or the hones or dwelling places

03545' 97 ** (H 1)



© 00 N o 0o b~ W DN P

NN N NDNNNDNRRRRR R R R B R
N o o b~ WON P O O 0N oA WDN PP O

HB5212, As Passed House, May 6, 1998
House Bill No. 5212 3

constructed by a nonprofit housing entity qualified as exenpt
pursuant to section 15a of the state housing devel opnment aut hor -
ity act of 1966, 1966 PA 346, MCL 125.1415a, the income or prop-
erty of which does not directly or indirectly inure to the bene-
fit of an individual, private stockholder, or other private
person.

(d) "Sale at retail"” includes a conditional sale, install-
ment | ease sale, or other transfer of property if titleis
retained as security for the purchase price but is intended to be
transferred | ater.

(e) "Sale at retail” includes the sale of electricity, natu-
ral or artificial gas, or steamif the sale is nade to the con-
suner or user for consunption or use rather than for resale.

Sale at retail also includes the sale of a prepaid tel ephone
calling card or a prepaid authorization nunber for tel ephone use,
rather than for resale. Sale at retail also includes the reau-
thorization of a prepaid tel ephone calling card or a prepaid

aut hori zation nunber. Sale at retail does not include the sale
of water through water mains or the sale of water delivered in
bul k tanks in quantities of not |ess than 500 gall ons.

(f) "Sale at retail"” includes conputer software offered for
general sale to the public or software nodified or adapted to the
user's needs or equi pnment by the seller, only if the software is
avai lable for sale froma seller of software on an as is basis or
as an end product w thout nodification or adaptation. Sale at
retail does not include specific charges for technical support or

for adapting or nodifying prewitten, standard, or canned
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conputer software prograns to a purchaser's needs or equipnent if
those charges are separately stated and identified. Sale at
retail does not include conputer software originally designed for
t he excl usive use and speci al needs of the purchaser. As used in
t hi s subdivision, "conputer software" means a set of statenents
or instructions that when incorporated in a nmachi ne usabl e nedi um
i s capabl e of causing a machi ne or device having information pro-
cessing capabilities to indicate, perform or achieve a particu-

| ar function, task, or result.

(G "SALE AT RETAIL" I NCLUDES THE LAUNDERI NG OR CLEANI NG OF
TEXTI LES UNDER A SALE, RENTAL, OR SERVI CE AGREEMENT WTH A TERM
OF AT LEAST 5 DAYS.

(H —g)— "Sale at retail" does not include an isolated
transaction by a person not licensed or required to be |licensed
under this act, in which tangi ble personal property is offered
for sale, sold, transferred, and delivered by the owner.

(I') th)— "Sale at retail" does not include a comerci al
advertising elenment if the commercial advertising elenment is used
to create or develop a print, radio, television, or other adver-
tisement, the commercial advertising elenent is discarded or
returned to the provider after the advertising nessage is com
pl eted, and the conmmercial advertising elenment is custom devel -
oped by the provider for the purchaser. As used in this subdivi-
sion, "commercial advertising elenment” nmeans a negative or posi-
tive photographic i mage, an audi otape or videotape nmaster, a
| ayout, a manuscript, witing of copy, a design, artwork, an

illustration, retouching, and nmechani cal or keyline
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instructions. Sale at retail includes black and white or ful
col or process separation el enents, an audi otape reproduction, or
a vi deot ape reproduction.

(J) H)— "G oss proceeds" neans the anmount received in
money, credits, subsidies, property, or other noney's worth in
consideration of a sale at retail within this state, without a
deduction for the cost of the property sold, the cost of materi al
used, the cost of |abor or service purchased, an anount paid for
interest or a discount, a tax paid on cigarettes or tobacco pro-
ducts at the tinme of purchase, a tax paid on beer or |iquor at
the tinme of purchase or other expenses. Also, a deduction is not
all owed for | osses. G oss proceeds —doees— DO not include an
anount received or billed by the taxpayer for remttance to the
enpl oyee as a gratuity or tip, if the gratuity or tip is sepa-
rately identified and item zed on the guest check or billed to
the custoner. |In a taxable sale at retail of a notor vehicle, if
anot her notor vehicle is used as part paynent of the purchase
price, the value of the notor vehicle used as part paynent of the
purchase price shall be that value agreed to by the parties to
the sale as evidenced by the signed statenent executed pursuant
to section 251 of the M chigan vehicle code, 1949 PA 300, MCL
257.251. A credit or refund for returned goods or a refund | ess
an all owance for use nade for a notor vehicle returned under 1986
PA 87, MCL 257.1401 to 257.1410, as certified by the manufacturer
on a formprovided by the departnent of treasury, may be
deduct ed.

03545' 97 ** (H 1)



© 00 N o o b~ W DN P

NN N NDNNNDNRRRRRR R R R R
N o o W NP O O 0N oA WDN PP O

HB5212, As Passed House, May 6, 1998

House Bill No. 5212 6

(K) —5)— "Business" includes an activity engaged in by a
person or caused to be engaged in by that person with the object
of gain, benefit, or advantage, either direct or indirect.

() (— "Tax year" or "taxable year" neans the fiscal year
of the state or the taxpayer's fiscal year if permssion is
obt ai ned by the taxpayer fromthe departnent to use the
taxpayer's fiscal year as the tax period instead.

(M —bH— "Departnent" neans the revenue division of the
departnment of treasury.

(N) —m— "Taxpayer" nmeans a person subject to a tax under
this act.

(O —m)— "Tax" includes a tax, interest, or penalty |levied
under this act.

(P) "TEXTILES'" MEANS GOODS THAT ARE MADE OF OR | NCORPORATE
WOVEN OR NONWOVEN FABRI C, | NCLUDI NG, BUT NOT LIMTED TO, CLOTH
I NG SHCES, HATS, GLOVES, HANDKERCHI EFS, CURTAINS, TOWELS
SHEETS, PI LLOAS, PILLOW CASES, TABLECLOTHS, NAPKI NS, APRONS
LI NENS, FLOOR MOPS, FLOOR MATS, AND THREAD. TEXTILES ALSO
| NCLUDE MATERI ALS USED TO REPAI R OR CONSTRUCT TEXTILES, OR OTHER
GOODS USED IN THE RENTAL, SALE, OR CLEANI NG OF TEXTI LES.

(2) If the departnment determnes that it is necessary for
the efficient admnistration of this act to regard an unlicensed
person, including a sal esperson, representative, peddler, or can-
vasser as the agent of the dealer, distributor, supervisor, or
enpl oyer under whom the unlicensed person operates or from whom
the unlicensed person obtains the tangi bl e personal property sold

by the unlicensed person, irrespective of whether the unlicensed
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person is making sales on the unlicensed person's own behal f or
on behalf of the dealer, distributor, supervisor, or enployer,
the departnent may so regard the unlicensed person and may regard
the deal er, distributor, supervisor, or enployer as nmaking sal es
at retail at the retail price for the purposes of this act.

Sec. 4a. A person subject to tax under this act nay exclude
fromthe anmount of the gross proceeds used for the conputation of
the tax, a sale of tangible personal property:

(a) Not for resale to a nonprofit school, nonprofit hospi-
tal, or nonprofit honme for the care and nmai ntenance of children
or aged persons operated by an entity of governnent, a regularly
organi zed church, religious, or fraternal organization, a
vet erans' organi zation, or a corporation incorporated under the
|aws of the state, if the inconme or benefit fromthe operation
does not inure, in whole or in part, to an individual or private
sharehol der, directly or indirectly, and if the activities of the
entity or agency are carried on exclusively for the benefit of
the public at large and are not |limted to the advantage, inter-
ests, and benefits of its nmenbers or any restricted group. At
the time of the transfer of this tangi ble personal property, the
transferee shall sign a statenent, in a form approved by the
departnent, stating that the property is to be used or consuned
in connection with the operation of the institution or agency and
that the institution or agency qualifies as an exenpt entity
under this subdivision. The statenent shall be accepted by al
courts as prima facie evidence of the exenption and the statenent

shall provide that if the claimfor tax exenption is disallowed
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the transferee will reinburse the transferor for the anount of
tax involved. A sale of tangi ble personal property to a parent
cooperative preschool is exenpt fromtaxation under this act. As
used in this subdivision, "parent cooperative preschool” neans a
nonprofit, nondiscrimnatory educational institution, maintained
as a community service and adm ni stered by parents of children
currently enrolled in the preschool, that provides an educati onal
and devel opnental program for children younger than conpul sory
school age, that provides an educational programfor parents,

i ncluding active participation with children in preschool activi-
ties, that is directed by qualified preschool personnel, and that

is licensed by the departnent of consuner and industry services

pursuant to —Aet—No—1t6—of—thePubHecActs—of 1973 ,—beirng—see—

tHons—22111—to 22128t theMehigan—Conpttet—taws— 1973 PA
116, MCL 722.111 TO 722. 128.

(b) Not for resale to a regularly organized church or house
of religious worship, except the follow ng:

(1) Sales in activities that are mainly conmerci al
enterprises.

(1m1) Sales of vehicles licensed for use on public highways
ot her than a passenger van or bus with a manufacturer's rated
seating capacity of 10 or nore that is used primarily for the
transportation of persons for religious purposes.

(c) To bona fide enrolled students, of food by a school or

ot her educational institution not operated for profit.
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(d) Affixed to and nade a structural part of real estate
excepted fromthe definition of "sale at retail"” under section
1(1)(c).

(e) That is a vessel designated for comrercial use of regis-
tered tonnage of 500 tons or nore, if produced upon special order
of the purchaser, and bunker and galley fuel, provisions, sup-
plies, maintenance, and repairs for the exclusive use of the
vessel engaged in interstate comerce.

(f) To persons engaged in a business enterprise and using or
consum ng the tangi bl e personal property in the tilling, plant-
ing, caring for, or harvesting of the things of the soil; in the
breeding, raising, or caring for livestock, poultry, or horticul -
tural products, including transfers of |ivestock, poultry, or
horticul tural products for further growth; or in the direct gath-
ering of fish, by net, line, or otherwi se only by an
owner - operator of the business enterprise, not including a
charter fishing business enterprise. This exenption includes
agricultural land tile, which neans fired clay or perforated
pl astic tubing used as part of a subsurface drainage system for
| and, and subsurface irrigation pipe, if the land tile or irriga-
tion pipe is used in the production of agricultural products as a
busi ness enterprise. At the time of the transfer of this tangi-
bl e personal property, the transferee shall sign a statenent, in
a formapproved by the departnent, stating that the property is
to be used or consuned in connection with the production of
horticultural or agricultural products as a business enterprise,

or in connection with fishing as an owner-operator business
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enterprise. The statenent shall be accepted by all courts as
prima facie evidence of the exenption. This exenption includes a
portabl e grain bin, which nmeans a structure that is used or is to
be used to shelter grain and that is designed to be disassenbl ed
w t hout significant damage to its conponent parts. This exenp-
tion does not include transfers of food, fuel, clothing, or any
simlar tangi ble personal property for personal living or human
consunption. This exenption does not include tangible personal
property permanently affixed and becom ng a structural part of
real estate.

(g) To the foll ow ng:

(1) An industrial processor for use or consunption in indus-
trial processing. Property used or consuned in industrial pro-
cessing does not include tangible personal property permanently
af fi xed and becom ng a structural part of real estate; office
furniture, office supplies, and adm nistrative office equi pnent;
or vehicles licensed and titled for use on public highways, other
than a specially designed vehicle, together with parts, used to
mx and agitate materials added at a plant or jobsite in the con-
crete manufacturing process. Industrial processing does not
i nclude receiving and storage of raw materials purchased or
extracted by the user or consuner; or the preparation of food and
beverages by a retailer for retail sale. As used in this subdi-
vision, "industrial processor" neans a person who transforns,
alters, or nodifies tangi ble personal property by changing the
form conposition, or character of the property for ultinate sale

at retail or sale to another industrial processor to be further
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processed for ultimate sale at retail. EFFECTI VE JANUARY 1,

1993, | NDUSTRI AL PROCESSOR | NCLUDES, BUT IS NOT LIMTED TO, A
PERSON WHO LAUNDERS OR CLEANS TEXTI LES FOR REUSE, SALE, OR RENTAL
UNDER A SERVI CE OR RENTAL AGREEMENT WTH A TERM OF AT LEAST 5
DAYS. Sales to a person performng a service who does not act as
an industrial processor while performng this service shall not
be excl uded under this subdivision except as provided in
—sthparagraph— SUBPARAGRAPHS (11) AND (i11).

(11) A person, whether or not the person is an industrial
processor, if the tangi ble personal property is a conputer used
in operating industrial processing equi pnent; equipnent used in a
conput er assi sted manufacturing systenm equi pnent used in a com
put er assisted design or engineering systemintegral to an indus-
trial process; or a subunit or electronic assenbly conprising a
conponent in a conputer integrated industrial processing system

(111) A RESTAURANT OR OTHER RETAI L SALES BUSI NESS, WHETHER
OR NOT' THE RESTAURANT OR BUSI NESS |'S AN | NDUSTRI AL PROCESSOR, | F
THE TANG BLE PERSONAL PROPERTY IS A TEXTI LE THAT HAS BEEN LAUN-
DERED OR CLEANED FOR REUSE, SALE, OR RENTAL UNDER A SERVI CE OR
RENTAL AGREEMENT WTH A TERM OF AT LEAST 5 DAYS.

(h) That is a copyrighted notion picture filmor a newspaper
or periodical admtted under federal postal |aws and regul ations
effective Septenber 1, 1985 as second-class mail matter or as a
controlled circulation publication or qualified to accept | egal
notices for publication in this state, as defined by law, or any
ot her newspaper or periodical of general circulation, established

not less than 2 years, and published not |ess than once a week.
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Tangi bl e personal property used or consuned, and not becom ng a
conponent part of a copyrighted notion picture film newspaper,
or periodical, except that portion or percentage of tangible per-
sonal property used or consuned in producing an advertising sup-
pl ement that beconmes a conponent part of a newspaper or periodi-
cal is subject to tax. For purposes of this subdivision, tangi-
bl e personal property that becones a conponent part of a newspa-
per or periodical and consequently not subject to tax includes an
advertising supplenment inserted into and circulated with a news-
paper or periodical that is otherw se exenpt fromtax under this
subdi vision, if the advertising supplenent is delivered directly
to the newspaper or periodical by a person other than the adver-
tiser, or the advertising supplenent is printed by the newspaper
or periodical.

(1) To persons licensed to operate commercial radio or tele-
vision stations if the property is used in the origination or
integration of the various sources of programnmaterial for com
mercial radio or television transm ssion. This subdivision does
not include a vehicle licensed and titled for use on public high-
ways or property used in the transm ssion to or receiving froman
artificial satellite.

(j) That is a hearing aid, contact lenses if prescribed for
a specific disease that precludes the use of eyegl asses, or any
ot her apparatus, device, or equipnment used to replace or substi-
tute for a part of the human body, or used to assist the disabled
person to lead a reasonably normal life if the tangible personal

property is purchased on a witten prescription or order issued
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by a health professional as defined by section 21005 of the
public health code, —Aet—No—368—0f—thePubl+ec—-Acts—of—31978
betng—seection—333—216085of the Mechtgan—Conmptted—taws— 1978 PA
368, MCL 333.21005; a hearing aid battery; or eyegl asses pre-
scribed or dispensed to correct the person's vision by an oph-
t hal nol ogi st, optonetrist, or optician.

(k) To persons for use or consunption in the rendition of
any conbi nation of services, the use or consunption of which is
t axabl e under section 3a(a) or (c) of the use tax act, —Aet
No—94—of —thePubtiec—Acts—of 193+ beirngSseetton—205-93a—of—the
Mehtgan—Corptted—taws— 1937 PA 94, MCL 205. 93A, except that this
exenption is limted to the tangi bl e personal property | ocated on
the prem ses of the subscriber and to central office equi pnent or
W reless equi pnent, directly used or consuned in transmtting,
receiving, or switching or the nonitoring of switching of a 2-way
interactive communi cation. As used in this subdivision, central
of fice equi pnent or wreless equi pnent does not include distribu-
tion equi prent including cable or wire facilities.

() That is a vehicle not for resale to a Mchigan nonprofit
corporation organi zed exclusively to provide a conmunity with
anbul ance or fire departnent services.

(m To inmates in a penal or correctional institution pur-
chased with scrip issued and redeened by the institution.

(n) To or for the use of students enrolled in any part of a
ki ndergarten through twelfth grade program of textbooks sold by

a public or nonpublic school.
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(o) Installed as a conponent part of a water pollution
control facility for which a tax exenption certificate is issued
pursuant to part 37 (water pollution control facilities; tax
exenption) of the natural resources and environnental protection
act, —Act—No—451t-ofthePubtie-Aets—of—1994—betng——seetions
324-3701+t+0324—3708—of—theMechigan—Conpited—taws— 1994 PA 451,
MCL 324.3701 TO 324.3708, or an air pollution control facility
for which a tax exenption certificate is issued pursuant to part
59 (air pollution control facility; tax exenption) of the natural
resources and environnmental protection act, —Act—No—45tofthe
PubtHe—Acts—of 1994, —being—sect+ons—324-5901t0324- 5968 of +the
M-ehi-gan—Conpited—taws— 1994 PA 451, MCL 324.5901 TO 324.5908.

(p) To a purchaser of a new notor vehicle purchased before
January 1, 1993 if the purchaser qualifies for a special regis-
tration under section 226(12) of the M chigan vehicle code, —Aet
No—300—of—thePubHtAets—of 1949 —betrg——sectton25+226o6fthe
Mehtgan—Corptted—taws— 1949 PA 300, MCL 257.226, and the vehicle
i's purchased through a country determ ned by the departnent to be
providing a |like or conplete exenption for the purchase of a new
not or vehicle to be renoved fromthat country.

Sec. 9. (1) The tax inposed by this act shall be adm nis-
tered by the comm ssioner pursuant to —Aet—No—122—ofthePublie

Aects—of 1941 —as—anended,—betrng—seet+ons—205-—1+to0265-31ofthe
Mehtgan—Corptted—taws— 1941 PA 122, MCL 205.1 TO 205. 31, and

this act. In case of conflict between the provisions of —Act
No—122—of thePubl+e—-Aects—of 194t —as—arended,— 1941 PA 122, MCL
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205.1 TO 205.31, and this act, the provisions of this act shal
prevail .

(2) The departnent shall pronul gate rul es —unrder— TO
| MPLEMENT this act pursuant to the adm nistrative procedures act
of 1969, —Aet—No—306—6f—the—Publec—Acts—of—1969—as—anended;-

hao v o el /] A O Vi O O ha Wi a o -

1969 PA 306, MCL 24.201 TO 24. 328.

(3) Aclaimfor a refund —pturstant—te— UNDER the 1991 anen-
datory act anending section 4a to provide for the exenption of
subsurface irrigation pipe shall be filed not later than
Septenber 30, 1991. The approved refunds shall be paid w thout
i nterest.

(4) A CLAIM FOR A REFUND UNDER THE 1997 AMENDATORY ACT
AVENDI NG SECTI ON 4A TO | NCLUDE A PERSON WHO LAUNDERS OR CLEANS
TEXTI LES FOR REUSE, SALE, OR RENTAL UNDER A SERVI CE AGREEMENT
WTH A TERM OF AT LEAST 5 DAYS W THI N THE EXEMPTI ON FOR AN | NDUS-
TRI AL PROCESSOR SHALL BE FI LED NOT LATER THAN 90 DAYS AFTER THE
EFFECTI VE DATE OF THE AMENDATORY ACT THAT ADDED THI S SUBSECTI ON.
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