HB5300, As Passed House, January 22, 1998

SUBSTITUTE FOR
HOUSE BILL NO. 5300

A bill to anmend 1996 PA 522, entitled
"The M chi gan biologic products institute transfer act,"
by anending the title and sections 3 and 5 (MCL 333. 26333 and
333.26335) and by addi ng sections 3a and 3b.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:
TI TLE

An act TO ESTABLI SH THE M CH GAN BI OLOE C PRODUCTS | NSTI TUTE
AS AN | NDEPENDENT STATE AGENCY W THI N THE DEPARTMENT OF COVMUNI TY
HEALTH, to authorize the conveyance of the assets and liabilities
of the state related to the operation of the M chigan biol ogic
products institute; to authorize the state adm nistrative board
to approve the conveyance and to make determ nations that certain
condi ti ons upon the conveyance have been net; to permt the
acceptance of consideration in exchange for the conveyance; to

make certain findings and determ nations of the interest of the
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state relative to the conveyance; to authorize the state
adm ni strative board to approve certain agreenents for continued
services and products by certain state agencies to transferred
facilities or to the state fromthe transferred facilities; TO
ESTABLI SH THE M CH GAN BI OLOG C PRODUCTS COMM SSI ON AS A TEMPO
RARY STATE COW SSION; to authorize the M chigan biologic pro-
ducts conmm ssion to negotiate and, upon concurrence of the state
adm ni strative board, approve certain agreenents related to the
conveyance of the assets and liabilities of the state associ ated
with the Mchigan biologic products institute, certain agreenents
for the marketing of the assets and liabilities, certain agree-
ments for continued services and products, and certain agreenents
for the retention of rights, interests, and easenents in certain
conveyed assets; to authorize enpl oyees and enpl oyee based enti -
ties to bid for or make proposals to acquire the assets and
liabilities of the state associated with the M chi gan bi ol ogi c
products institute;, to prescribe the powers and duties of certain
public officers and certain state agencies and departnments; to
grant exclusive jurisdiction over clains related to the convey-
ance to the court of clains and to limt the tinme in which clains
related to the conveyance or to the products produced by the
M chi gan bi ol ogi c products institute may be brought; to provide
for the disposition of the revenue derived fromthe conveyance;
and to make an appropriation.

Sec. 3. As used in this act:
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(a) "Assets" neans all or part of the followng that are
associated wth the institute and are subject to conveyance under
this act:

(1) Real property, including all rights to coal, oil, gas,
and other materials, and all rights to sand, gravel, clay, and
ot her nonnetallic mnerals, found on, within, or under real prop-
erty conveyed under this act, except that the agreenent for the
conveyance of the assets and liabilities of the institute entered
into under this act shall specify that the state shall receive
not less than 1/2 of the net royalties fromthe devel opnment, if
any, of coal, oil, gas, or other mnerals on or under the real
est ate.

(1) Personal property.

(11m) Intangi ble property.

(1v) Product inventory, including, but not limted to, manu-
factured products that have been rel eased by the federal food and
drug admnistration for public sale and use, manufactured pro-
ducts that have not been rel eased by the federal food and drug
adm nistration for public sale and use, and products that are in
t he process of being manufactured and conponents of those
pr oduct s.

(b) "Chair" nmeans the chair of the comm ssion.

(c) "Conmm ssion"” nmeans the M chi gan biol ogi ¢ products com
m ssion established by Executive Order 1995-25, pursuant to sec-
tion 4 of article V of the state constitution of 1963, AND BY
SECTI ON 3B.
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(d) "Conveyance" neans sale, transfer, assignnent, or other
di sposi tion.

(e) "Institute" neans the M chigan biologic products insti-
tute established by Executive Order 1995-25, pursuant to section
4 of article V of the state constitution of 1963, AND BY SECTI ON
3A

(f) "Local health departnment” neans that termas defined in

section 1105 of the public health code, —bernrg—secton—333—1165
of—the—M-echtgan—Conptt+ed—+taws— MCL 333. 1105.

(g) "Pharmaceutical products fund" neans the pharnaceuti cal
products fund established under section 9112 of the public health
code, —betng—seet+on—333—9112oftheMehigan—Conptted—tans— MCL
333.9112.

(h) "Public health code" neans —Act—No—368—o6f—thePubtie
Acts—of—1978,—betng—seetons—333—1101++0-333-25211+of—the
Mehtgan—Corptted—taws— 1978 PA 368, MCL 333. 1101 TO 333. 25211

(1) "Real property" neans all or a portion of the real prop-
erty associated with the institute, nore particularly described
as foll ows:

(1) A parcel of land in the NE 1/4 of section 5, T4N, R2W
| ngham County, M chigan and nore particularly described as com
menci ng at the northeast corner of said section 5; thence
N89°59' 49" W 124.94 feet, on the north line of said section 5;

t hence S00°00' 11"W 33.00 feet, to the point of beginning of this
description; thence S33°12' 59"W 315. 33 feet; thence N53°08' 14"W
101. 37 feet; thence S89°11' 38"W 47.55 feet; thence S00°42' 03"W
63. 21 feet; thence S89°45' 02"W 73.97 feet; thence S00°59' 58"W
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106.92 feet; thence 132.16 feet, on the arc of a curve to the
right wth a central angle of 33°53' 13", a radius of 223.46 feet,
and a long chord bearing and di stance of S22°22' 16"W 130. 25 feet;
t hence S59°26' 51"W 14. 65 feet; thence S77°08' 54"W 92. 93 feet;

t hence S88°34' 58" W 131. 49 feet; thence S01°57' 43"E 41. 46 feet;

t hence S88°02' 17" W 153. 47 feet; thence S01°57' 43"E 132.00 feet;

t hence S88°02' 17"W 351.61 feet; to the easterly right of way |line
of Logan Street; thence N00°28' 13"E 716.63 feet, to the southerly
right of way |ine of Sheridan Road; thence S89°59' 49"E 1155. 21
feet, on said right of way to the point of beginning, containing
12.56 acres, nore or |ess.

(1m1) A parcel of land in the SE 1/4 of Section 32, T5N, R2W
Clinton County, Mchigan and nore particularly described as
beginning at the S 1/4 corner of said section 32; thence
NOO°12' 30"W 2152. 16 feet on the NS 1/4 line of said section 32;

t hence S89°57' 16"E 683.94 feet to the westerly Right-of-Wy of
DeWtt Road at a point 500.00 feet southerly of the EEW1/4 |ine
of said section 32; thence on the westerly Right-of-Wy of DeWtt
Road for the next five calls; thence S04°03' 50"E 112. 68 feet;
thence 299.44 feet on the arc of a curve to the left with a cen-
tral angle of 23°26' 19", a radius of 731.99 feet and | ong chord
beari ng and di stance of S15°47' 00"E 297. 36 feet; thence

S27°30' 10"E 927.69 feet; thence 356.62 feet on the arc of a curve
to the right with a central angle of 27°41' 37", a radius of
737.82 feet and a | ong chord bearing and di stance of S13°39' 21"E
353. 16 feet; thence S00°11' 27"W 30.40 feet; thence S88°07' 13"W
171.96 feet; thence S17°13' 15"W 128. 78 feet; thence S02°36' 04" W
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161. 34 feet; thence N89°52' 39"W 420.93 feet; thence S00°06' 07"E
267.69 feet to the south line of said section 32, thence
N89°59' 49" W 632. 45 feet on the south line of said section 32 to
the N 1/4 corner of section 5 T4N, RRW thence S89°27' 29"W 6. 45
feet on the south line of said section 32 to the point of begin-
ni ng, containing 46.94 acres, nore or |ess.

(j) "State adm nistrative board" neans the state adm ni stra-
tive board created under —Act—No—2—of—thePubte-Aets—of—31921-
betng—seettons—t+1to 1+t of theMechrgan—Conptted—tawns— 1921
PA 2, MCL 17.1 TO 17.11.

SEC. 3A. (1) EFFECTI VE FEBRUARY 5, 1998, THE M CH GAN BI O
LOG C PRODUCTS | NSTI TUTE, ESTABLI SHED BY EXECUTI VE ORDER 1995- 25,
| S TRANSFERRED TO THE DEPARTMENT OF COVMUNI TY HEALTH AS A TYPE |
TRANSFER. AS USED I N THI' S SUBSECTI ON, "TYPE | TRANSFER' MEANS
THAT TERM AS DEFI NED I N SECTI ON 3 OF THE EXECUTI VE REORGANI ZATI ON
ACT OF 1965, 1965 PA 380, MCL 16.103.

(2) THE I NSTITUTE |I'S AN | NDEPENDENT AND AUTONOMOUS ENTI TY.
THE | NSTI TUTE AND THE DI RECTOR OF THE | NSTI TUTE SHALL EXERCI SE
THE POVWERS AND PERFORM THE DUTI ES PRESCRI BED BY THI S ACT | NDEPEN-
DENTLY OF THE PRI NCI PAL EXECUTI VE DEPARTMENTS OF THI S STATE,
| NCLUDI NG BUT NOT LIMTED TO PERSONNEL, BUDCGETI NG PROCUREMENT,
AND MANAGEMENT- RELATED FUNCTI ONS.

(3) THE GOVERNOR SHALL APPO NT A DI RECTOR FOR THE | NSTI TUTE,
VWHO SHALL BE THE HEAD OF THE | NSTI TUTE, W TH N THE MEANI NG OF THE
EXECUTI VE REORGANI ZATI ON ACT OF 1965, 1965 PA 380, MCL 16.101 TO
16.608. THE DIRECTOR | S ALSO THE APPO NTI NG AUTHORI TY FOR
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PURPOSES OF SECTION 5 OF ARTICLE XI OF THE STATE CONSTI TUTI ON OF
1963.

(4) THE I NSTI TUTE HAS THE POVNERS, DUTIES, AND RESPONSI BI LI -
TI ES PRESCRI BED | N EXECUTI VE ORDER 1995-25, AND SHALL OPERATE
PURSUANT TO AND | N ACCORDANCE W TH EXECUTI VE ORDER 1995- 25.

SEC. 3B. (1) EFFECTI VE FEBRUARY 5, 1998, THE M CH GAN BI O
LOG C PRODUCTS COW SSI ON, ESTABLI SHED BY EXECUTI VE ORDER
1995- 25, |I'S TRANSFERRED TO THE DEPARTMENT OF COVMUNI TY HEALTH AS
A TYPE | TRANSFER. AS USED IN TH S SUBSECTI ON, "TYPE | TRANSFER'
MEANS THAT TERM AS DEFI NED I N SECTI ON 3 OF THE EXECUTI VE REORGA-
NI ZATI ON ACT OF 1965, 1965 PA 380, MCL 16. 103.

(2) THE COWM SSI ON CONSI STS OF 3 VOTII NG MEMBERS APPO NTED BY
THE GOVERNOR WHO ARE NOT EMPLOYEES OF THE | NSTI TUTE AND WHO SHALL
SERVE AT THE PLEASURE OF THE GOVERNOR. THE GOVERNOR SHALL DESI G
NATE 1 OF THE APPO NTED MEMBERS TO SERVE AS CHAIR OF THE
COW SSION. THE CHAIR OF THE COW SSI ON ALSO SERVES | N THAT
CAPACI TY AT THE PLEASURE OF THE GOVERNOR.

(3) THE COW SSI ON HAS THE POWNERS, DUTIES, AND RESPONSI BI LI -
TI ES PRESCRI BED | N EXECUTI VE ORDER 1995- 25, AND SHALL OPERATE
PURSUANT TO AND | N ACCORDANCE W TH EXECUTI VE ORDER 1995- 25.

(4) THE MEMBERS OF THE COWM SSI ON SHALL SERVE W THOUT COw
PENSATI ON, BUT SHALL BE RElI MBURSED FOR NECESSARY TRAVEL AND OTHER
EXPENSES PURSUANT TO THE STANDARD TRAVEL REGULATI ONS OF THE
DEPARTMENT OF MANAGEMENT AND BUDCET.

(5) THE COWM SSI ON MAY PROMULGATE BYLAWS GOVERNI NG THE
ORGANI ZATI ON AND PROCEDURES OF THE COW SSION. A MAJORITY OF THE
MEMBERS SERVI NG CONSTI TUTE A QUORUM FOR THE TRANSACTI ON OF
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BUSI NESS, NOTW THSTANDI NG THE EXI STENCE OF 1 OR MORE VACANCI ES ON
THE COWM SSI ON. THE COW SSI ON SHALL APPROVE A FI NAL ACTI ON OF
THE COWMM SSI ON BY A MAJORI TY VOTE OF THE MEMBERS. A MEMBER OF
THE COWM SSI ON MUST BE PRESENT AT A MEETI NG OF THE COW SSI ON | N
ORDER TO VOTE, EITHER I N PERSON OR BY AMPLI FI ED TELEPHONE

EQUI PNVENT.

(6) THE COWM SSI ON SHALL MEET AT THE CALL OF THE CHAI R AND
AS OTHERW SE PROVIDED IN THE COW SSI ON' S BYLAWS. THE COW SSI ON
MAY MEET AT ANY LOCATION WTH N THE STATE. A MEETI NG OF THE COwv
M SSION |'S SUBJECT TO THE OPEN MEETI NGS ACT, 1976 PA 267, MCL
15. 261 TO 15.275. THE COW SSI ON MAY MAKE | NQUI RI ES, CONDUCT
STUDI ES AND | NVESTI GATI ONS, HOLD HEARI NGS, AND RECElI VE COMMVENTS
FROM THE PUBLI C.

Sec. 5. (1) Upon recommendation of the comm ssion, the
state adm nistrative board may approve and authorize the chair or
his or her designee to execute 1 or nore agreenents, instruments
of conveyance, and bills of sale in the nanme of the state for the
conveyance of all or a portion of the assets to 1 or nore trans-
ferees, and for the assunption of all, a portion of, or none of
the liabilities of the institute by 1 or nore transferees,
subject to all of the follow ng conditions:

(a) Before the effective date of the conveyance, the state
adm ni strative board shall determ ne that the consideration to be
recei ved under the conveyance is fair and adequate so that the
credit of the state does not need to be granted to a public or

private person, association, or corporation.
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(b) The terms of the conveyance nust require the transferee
to provide the state for use in Mchigan with preferential access
to biologic products, including, but not limted to, the first
option to access vacci nes and bi ol ogi ¢ products, from anong those
products and product conponents made by the institute on the
effective date of the agreenent and |icensed by the federal food
and drug adm nistration or subsequently nade by the transferee,
as determned by the state, and for the period and subject to
conditions and prices contained in the agreenent.

(c) Before the effective date of the conveyance, the state
adm ni strative board shall determ ne that the conveyance i ncl udes
a commtnent by the proposed transferee to continue the enploy-
ment of institute enployees who elect to continue enploynment with
the transferee, for not less than 1 year after the effective date
of the agreenent. This subdivision does not affect the
transferee's ability to term nate an enpl oyee's enpl oynent for
cause.

(2) If nore than 1 transferee is recommended by the comm s-
sion to the state admnistrative board under subsection (1), the
determ nations and requirenents prescribed by subsection (1)(b)
and (c) apply to that transferee to which those assets directly
i nvol ved in the manufacture of vaccines and bl ood derivative pro-
ducts are proposed to be transferred.

(3) The state adm nistrative board may, in its sole discre-
tion, evaluate the terns of any recomendati on nade by the com

m ssi on under subsection (1) and approve or reject any
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recommendati ons of the conm ssion made under this act w thout
assigning reasons for the evaluation, approval, or rejection.
(4) I'n addition to the conditions upon the execution of a

conveyance specified in subsection (1) |

], the state adm nistrative board
shal |l receive, before the effective date of the conveyance, an
i ndependent opinion that the consideration for the assets or
liabilities, or both, of the institute is fair and adequate.

(5) The state adm nistrative board may rely upon the opin-
ions or reports of |egal counsel, independent appraisers, accoun-
tants, financial advisors, and other experts when performng its
duties and exercising its powers under this act.

(6) The auditor general shall review the entire process used
by the conm ssion under this act to convey the assets and liabil -
ities of the institute and shall report the results of its review
to the legislature before the state adm nistrative board approves
t he recommendati ons made by the comm ssion under subsection (1).

(7) PRIOR TO THE TRANSFER, THE AUDI TOR GENERAL SHALL CONDUCT
A PERFORMANCE AUDI T DESI GNED TO DETERM NE WHETHER STAFFI NG LEVELS
AT THE | NSTI TUTE ARE APPROPRI ATE.

(8) [ THE GOVERNI NG BOARDS OF THE HOUSE AND SENATE FI SCAL
AGENCI ES SHALL EACH APPO NT A PERSON TO MONI TOR THE PROGRESS AND
REVI EW THE RESULTS OF THE | NDEPENDENT OPI NIl ON REQUI RED UNDER
SECTI ON 5(4).
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3 Enacting section 1. This anendatory act does not take

4 effect unless House Bill No. 4425 of the 89th Legislature is

5 enacted into | aw.
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