HB5327, As Passed House, May 20, 1998

SUBSTITUTE FOR
HOUSE BILL NO. 5327

A bill to anmend 1962 PA 174, entitled
"Uni form commerci al code, "
by anendi ng sections 1105, 2512, 5101, 5102, 5103, 5104, 5105,
5106, 5107, 5108, 5109, 5110, 5111, 5112, 5113, 5114, 5115, 5116,
5117, 9103, 9104, 9105, 9106, 9304, and 9305 (MCL 440. 1105,
440. 2512, 440.5101, 440.5102, 440.5103, 440.5104, 440.5105,
440. 5106, 440.5107, 440.5108, 440.5109, 440.5110, 440.5111
440. 5112, 440.5113, 440.5114, 440.5115, 440.5116, 440.5117,
440. 9103, 440.9104, 440.9105, 440.9106, 440.9304, and 440.9305),
section 1105 as anended by 1992 PA 101, sections 5114, 91083,
9304, and 9305 as anended by 1987 PA 16, and section 9105 as
anended by 1988 PA 130.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Sec. 1105. (1) Except as provided —hereafter— in this

section, when a transaction bears a reasonable relation to this
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state and also to another state or nation the parties may agree
that the law either of this state or of —stueh— THE other state or
nation shall govern their rights and duties. Failing such agree-
ment this act applies to transactions bearing an appropriate
relation to this state.

(2) vWere— IF 1 of the follow ng provisions of this act
specifies the applicable |aw, that provision governs and a con-
trary agreenent is effective only to the extent permtted by the
law (including the conflict of |aws rules) so specified:

Ri ghts of creditors against sold goods. Section 2402.
Applicability of the article on bank deposits and

col | ecti ons. Section 4102.
Governing law in the article on funds transfers. Section 4A502.
LETTERS OF CREDI T. SECTI ON 5116.
Bul k transfers subject to the article on bulk

transfers. Section 6102.
Applicability of the article on investnent

securities. Section 8106.
Applicability of the article on | eases. Sections 2A105 and 2Al106.
Perfection provisions of the article on secured

transacti ons. Section 9103.

Sec. 2512. (1) —WWhere— |IF the contract requires paynment

before inspection nonconformty of the goods does not excuse the
buyer from so maki ng paynent unl ess

(a) the nonconformty appears w thout inspection; or
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(b) despite tender of the required docunents the
ci rcunstances would justify injunction agai nst honor under —the
provtstons—of— this act (section —5%14— 5109(B)).

(2) Paynment pursuant to subsection (1) does not constitute
an acceptance of goods or inpair the buyers right to inspect or
any of his OR HER renedi es.

Sec. 5101. This article —shalH—beknrown—antd— may be cited

as uni formcomercial code--letters of credit.

Sec. 5102. —(H—This—artiete—appties
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. .  dedf e ed "
a-H—l—C7|—e—' .

(1) AS USED IN THI' S ARTI CLE:

(A) "ADVI SER" MEANS A PERSON WHO, AT THE REQUEST OF THE
| SSUER, A CONFI RVER, OR ANOTHER ADVI SER, NOTI FI ES OR REQUESTS
ANOTHER ADVI SER TO NOTI FY THE BENEFI Cl ARY THAT A LETTER OF CREDI T
HAS BEEN | SSUED, CONFI RMED, OR AMENDED.

(B) "APPLI CANT" MEANS A PERSON AT WHOSE REQUEST OR FOR WHOSE
ACCOUNT A LETTER OF CREDIT IS | SSUED. THE TERM | NCLUDES A PERSON
VWHO REQUESTS AN | SSUER TO | SSUE A LETTER OF CREDI T ON BEHALF OF
ANOTHER | F THE PERSON MAKI NG THE REQUEST UNDERTAKES AN OBLI GATI ON
TO REI MBURSE THE | SSUER.

(C "BENEFI Cl ARY" MEANS A PERSON WHO UNDER THE TERMS CF A
LETTER OF CREDI T IS ENTI TLED TO HAVE | TS COVPLYI NG PRESENTATI ON
HONORED. THE TERM | NCLUDES A PERSON TO WHOM DRAW NG RI GHTS HAVE
BEEN TRANSFERRED UNDER A TRANSFERABLE LETTER OF CREDI T.

(D) "CONFI RVER' MEANS A NOM NATED PERSON WHO UNDERTAKES, AT
THE REQUEST OR W TH THE CONSENT OF THE | SSUER, TO HONOR A PRESEN-
TATI ON UNDER A LETTER OF CREDI T | SSUED BY ANOTHER

(E) "DI SHONOR' OF A LETTER OF CREDI T MEANS FAI LURE TI MELY TO
HONOR OR TO TAKE AN | NTERI M ACTI ON, SUCH AS ACCEPTANCE OF A
DRAFT, THAT MAY BE REQUI RED BY THE LETTER OF CREDI T.

(F) "DOCUMENT" MEANS A DRAFT OR OTHER DEMAND, DOCUMENT OF
TI TLE, I NVESTMENT SECURI TY, CERTIFI CATE, I NVO CE, OR OTHER
RECORD, STATEMENT, OR REPRESENTATI ON OF FACT, LAW RIGHT, OR
OPINION THAT IS NOT ORAL WHICH I S BOTH OF THE FOLLOW NG
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(1) PRESENTED IN A WRI TTEN OR OTHER MEDI UM PERM TTED BY THE
LETTER OF CREDI T OR, UNLESS PROHI BI TED BY THE LETTER OF CREDI T,
BY THE STANDARD PRACTI CE REFERRED TO I N SECTI ON 5108(5).

(11) CAPABLE OF BEI NG EXAM NED FOR COVPLI ANCE W TH THE TERMS
AND CONDI TI ONS OF THE LETTER OF CREDI T.

(G "GOOD FAI TH' MEANS HONESTY I N FACT I N THE CONDUCT OR
TRANSACTI ON CONCERNED.

(H "HONOR' OF A LETTER OF CREDI T MEANS PERFORMANCE OF THE
| SSUER' S UNDERTAKI NG IN THE LETTER OF CREDI T TO PAY OR DELI VER AN
| TEM OF VALUE. UNLESS THE LETTER OF CREDI T OTHERW SE PROVI DES,
"HONOR' OCCURS:

(i) UPON PAYMENT.

(1m1) IF THE LETTER OF CREDI T PROVI DES FOR ACCEPTANCE, UPON
ACCEPTANCE OF A DRAFT AND, AT MATURITY, | TS PAYMENT.

(1m1) IF THE LETTER OF CREDI T PROVI DES FOR | NCURRI NG A
DEFERRED OBLI GATI ON, UPON | NCURRI NG THE OBLI GATI ON AND, AT MATU-
RITY, |TS PERFORVANCE.

(I') "I SSUER' MEANS A BANK OR OTHER PERSON THAT | SSUES A
LETTER OF CREDI T, BUT DCES NOT | NCLUDE AN | NDI VI DUAL WHO MAKES AN
ENGAGEMENT FOR PERSONAL, FAM LY, OR HOUSEHOLD PURPOSES.

(J) "LETTER OF CREDI T* MEANS A DEFI NI TE UNDERTAKI NG THAT
SATI SFI ES THE REQUI REMENTS OF SECTI ON 5104 BY AN | SSUER TO A BEN-
EFI Cl ARY AT THE REQUEST OR FOR THE ACCOUNT OF AN APPLI CANT OR, IN
THE CASE OF A FI NANCI AL I NSTITUTION, TO I TSELF OR FOR I TS OMNN
ACCOUNT, TO HONOR A DOCUMENTARY PRESENTATI ON BY PAYMENT OR DELI V-
ERY OF AN | TEM OF VALUE.
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(K) "NOM NATED PERSON' MEANS BOTH OF THE FOLLOW NG

(1) A PERSON VWHOM THE | SSUER DESI GNATES OR AUTHORI ZES TO
PAY, ACCEPT, NEGOTI ATE, OR OTHERW SE G VE VALUE UNDER A LETTER OF
CREDI T.

(11) A PERSON WHOM THE | SSUER UNDERTAKES BY AGREEMENT OR
CUSTOM AND PRACTI CE TO RElI MBURSE.

(1) "PRESENTATI ON' MEANS DELI VERY OF A DOCUMENT TO AN | SSUER
OR NOM NATED PERSON FOR HONOR OR G VI NG OF VALUE UNDER A LETTER
OF CREDIT.

(M "PRESENTER' MEANS A PERSON MAKI NG A PRESENTATI ON AS OR
ON BEHALF OF A BENEFI Cl ARY OR NOM NATED PERSON.

(N) "RECORD' MEANS | NFORMATI ON THAT 1S I NSCRI BED ON A TANd -
BLE MEDIUM OR THAT IS STORED I N AN ELECTRONI C OR OTHER MEDI UM
AND IS RETRI EVABLE | N PERCEI VABLE FORM

(O "SUCCESSOR OF A BENEFI Cl ARY" MEANS A PERSON WHO SUCCEEDS
TO SUBSTANTI ALLY ALL OF THE RI GATS OF A BENEFI Cl ARY BY OPERATI ON
OF LAW | NCLUDI NG A CORPCRATI ON WTH OR | NTO WHI CH THE BENEFI -
Cl ARY HAS BEEN MERGED OR CONSOLI DATED, AN ADM NI STRATOR, EXECU-
TOR, PERSONAL REPRESENTATI VE, TRUSTEE | N BANKRUPTCY, DEBTOR I N
POSSESSI ON, LI QUI DATOR, AND RECEI VER

(2) DEFINITIONS I N OTHER ARTI CLES APPLYI NG TO THI S ARTI CLE
AND THE SECTI ONS I N WH CH THEY APPEAR ARE:

" ACCEPT" OR " ACCEPTANCE" SECTI ON 3409.

" VALUE" SECTI ONS 3303 AND 4211.

(3) ARTICLE 1 CONTAI NS CERTAI N ADDI Tl ONAL GENERAL DEFI NI -
TI ONS AND PRI NCI PLES OF CONSTRUCTI ON AND | NTERPRETATI ON
APPLI CABLE THROUGHOUT THI S ARTI CLE.
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1 Sec. 5103. —(PH—tnthts—arttete—untess—thecontext
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. £ : behalf - hat—bank—s
eustorer—

oy o ot Lrit Lo " o ey

(1) TH'S ARTI CLE APPLIES TO LETTERS OF CREDI T AND TO CERTAI N
Rl GHTS AND OBLI GATI ONS ARI SI NG QUT OF TRANSACTI ONS | NVOLVI NG LET-
TERS OF CREDI T.

(2) THE STATEMENT OF A RULE IN THI S ARTI CLE DOES NOT BY
| TSELF REQUI RE, | MPLY, OR NEGATE APPLI CATI ON OF THE SAME OR A
Dl FFERENT RULE TO A SI TUATI ON NOT PROVI DED FOR, OR TO A PERSON
NOT SPECI FI ED, IN THI S ARTI CLE.
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(3) WTH THE EXCEPTI ON OF THI S SUBSECTI ON, SUBSECTI ONS (1)
AND (4), SECTIONS 5102(1)(1) AND (J), 5106(4), AND 5114(4), AND
EXCEPT TO THE EXTENT PROHI Bl TED | N SECTI ONS 1102(3) AND 5117(4),
THE EFFECT OF THI S ARTI CLE MAY BE VAR ED BY AGREEMENT OR BY A
PROVI S| ON STATED OR | NCORPORATED BY REFERENCE | N AN UNDERTAKI NG
A TERM I N AN AGREEMENT OR UNDERTAKI NG GENERALLY EXCUSI NG LI ABI L-
| TY OR GENERALLY LI M TI NG REMEDI ES FOR FAI LURE TO PERFORM OBLI| GA-
TIONS |'S NOT SUFFI Cl ENT TO VARY OBLI GATI ONS PRESCRI BED BY THI S
ARTI CLE

(4) RI GHTS AND OBLI GATI ONS OF AN | SSUER TO A BENEFI Cl ARY OR
A NOM NATED PERSON UNDER A LETTER OF CREDI T ARE | NDEPENDENT OF
THE EXI STENCE, PERFORMANCE, OR NONPERFORMANCE OF A CONTRACT OR
ARRANGEMENT OUT OF WHI CH THE LETTER OF CREDI T ARl SES OR WHI CH
UNDERLI ES | T, | NCLUDI NG CONTRACTS OR ARRANGEMENTS BETWEEN THE
| SSUER AND THE APPLI CANT AND BETWEEN THE APPLI CANT AND THE
BENEFI Cl ARY.

Sec. 5104. —(1b—Except—as—otherwseregqured—+n—subsection

OF CREDI T, CONFI RVATI ON, ADVI CE, TRANSFER, AMENDMENT, OR
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CANCELLATI ON MAY BE | SSUED | N ANY FORM THAT IS A RECORD AND | S
AUTHENTI CATED BY 1 OR MORE OF THE FOLLOW NG:

(A) A SI GNATURE

(B) | N ACCORDANCE W TH THE AGREEMENT OF THE PARTIES OR THE
STANDARD PRACTI CE REFERRED TO I N SECTI ON 5108(5).

Sec. 5105. —Ne—constderati+on—+s—necessaryto—estabHsh—a

I' | | . TP .
CONSI DERATI ON |'S NOT' REQUI RED TO | SSUE, AMEND, TRANSFER, OR

CANCEL A LETTER OF CREDI T, ADVI CE, OR CONFI RVATI ON.
Sec. 5106. —(3Hr—Untess—otherwse—agreed—a—credit—+s—estab—
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(1) A LETTER OF CREDIT IS | SSUED AND BECOVES ENFORCEABLE
ACCORDI NG TO I TS TERM5 AGAI NST THE | SSUER WHEN THE | SSUER SENDS
OR OTHERW SE TRANSM TS I T TO THE PERSON REQUESTED TO ADVI SE OR TO
THE BENEFI Cl ARY. A LETTER OF CREDIT | S REVOCABLE ONLY IF I T SO
PROVI DES.

(2) AFTER A LETTER OF CREDIT | S | SSUED, RI GHATS AND OBLI GA-

TI ONS OF A BENEFI Cl ARY, APPLI CANT, CONFI RVER, AND | SSUER ARE NOT
AFFECTED BY AN AMENDMVENT OR CANCELLATI ON TO WHI CH THAT PERSON HAS
NOT CONSENTED EXCEPT TO THE EXTENT THE LETTER OF CREDI T PROVI DES
THAT I T I S REVOCABLE OR THAT THE | SSUER MAY AMEND OR CANCEL THE
LETTER OF CREDI T W THOUT THAT CONSENT.

(3) IF THERE | S NO STATED EXPI RATI ON DATE OR OTHER PROVI SI ON
THAT DETERM NES | TS DURATI ON, A LETTER OF CREDI T EXPI RES 1 YEAR
AFTER I TS STATED DATE OF | SSUANCE OR, | F NONE IS STATED, AFTER
THE DATE ON WHICH I T IS | SSUED.

(4) A LETTER OF CREDI T THAT STATES THAT I T | S PERPETUAL
EXPI RES 5 YEARS AFTER I TS STATED DATE OF | SSUANCE, OR I F NONE | S
STATED, AFTER THE DATE ON VHICH I T | S | SSUED.

Sec. 5107. —(I3—Ynless—otherwsespectf+ed—an—advisthgbank
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o SIS o e
: L obh I I : I . g
. btk o I . bt it :

(1) A CONFIRMER |I'S DI RECTLY OBLI GATED ON A LETTER OF CREDI T
AND HAS THE RI GHTS AND OBLI GATI ONS OF AN | SSUER TO THE EXTENT OF
| TS CONFI RVATI ON.  THE CONFI RVER ALSO HAS RI GHTS AGAI NST AND
OBLI GATIONS TO THE | SSUER AS | F THE | SSUER WERE AN APPLI CANT AND
THE CONFI RVER HAD | SSUED THE LETTER OF CREDI T AT THE REQUEST AND
FOR THE ACCOUNT OF THE | SSUER.

(2) A NOM NATED PERSON WHO IS NOT A CONFI RMER |'S NOT OBLI -
GATED TO HONOR OR OTHERW SE G VE VALUE FOR A PRESENTATI ON.

(3) A PERSON REQUESTED TO ADVI SE MAY DECLI NE TO ACT AS AN
ADVI SER. AN ADVI SER THAT IS NOT A CONFI RMER |'S NOT OBLI GATED TO
HONOR OR G VE VALUE FOR A PRESENTATI ON. AN ADVI SER UNDERTAKES TO
THE | SSUER AND TO THE BENEFI Cl ARY ACCURATELY TO ADVI SE THE TERMS
OF THE LETTER OF CREDI T, CONFI RVATI ON, AMENDMENT, OR ADVI CE
RECEI VED BY THAT PERSON AND UNDERTAKES TO THE BENEFI Cl ARY TO
CHECK THE APPARENT AUTHENTI CI TY OF THE REQUEST TO ADVI SE. EVEN
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| F THE ADVI CE | S | NACCURATE, THE LETTER OF CREDI T, CONFI RVATI ON,
OR AMENDMENT |'S ENFORCEABLE AS | SSUED.

(4) A PERSON VWHO NOTI FI ES A TRANSFEREE BENEFI Cl ARY OF THE
TERMS OF A LETTER OF CREDI T, CONFI RVATI ON, AMENDMENT, OR ADVI CE
HAS THE RI GHTS AND OBLI GATI ONS OF AN ADVI SER UNDER SUBSECTI ON
(3). THE TERMS I N THE NOTI CE TO THE TRANSFEREE BENEFI Cl ARY MNAY
D FFER FROM THE TERMS I N ANY NOTI CE TO THE TRANSFEROR BENEFI Cl ARY
TO THE EXTENT PERM TTED BY THE LETTER OF CREDI T, CONFI RVATI ON,
AMENDMENT, OR ADVI CE RECEI VED BY THE PERSON WHO SO NOTI FI ES.

Sec. 5108. —(PH—A—credit—whtech—speectfies—that—anyperson
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(1) EXCEPT AS OTHERW SE PROVI DED | N SECTI ON 5109, AN | SSUER
SHALL HONOR A PRESENTATI ON THAT, AS DETERM NED BY THE STANDARD
PRACTI CE REFERRED TO | N SUBSECTI ON (5), APPEARS ON | TS FACE
STRI CTLY TO COMPLY W TH THE TERVS AND CONDI TI ONS OF THE LETTER OF
CREDI T. EXCEPT AS OTHERW SE PROVI DED | N SECTI ON 5113 AND UNLESS
OTHERW SE AGREED W TH THE APPLI CANT, AN | SSUER SHALL DI SHONOR A
PRESENTATI ON THAT DOES NOT APPEAR TO COMPLY.

(2) AN | SSUER HAS A REASONABLE TI ME AFTER PRESENTATI ON, BUT
NOT BEYOND THE END OF THE SEVENTH BUSI NESS DAY OF THE | SSUER
AFTER THE DAY OF | TS RECEI PT OF DOCUMENTS TO DO 1 OR MORE OF THE
FOLLOWN NG:

(A) TO HONCR

(B) | F THE LETTER OF CREDI T PROVI DES FOR HONOR TO BE COM
PLETED MORE THAN 7 BUSI NESS DAYS AFTER PRESENTATI ON, TO ACCEPT A
DRAFT OR | NCUR A DEFERRED OBLI GATI ON

(C) TO G VE NOTI CE TO THE PRESENTER OF DI SCREPANCI ES | N THE
PRESENTATI ON

(3) EXCEPT AS OTHERW SE PROVI DED | N SUBSECTI ON (4), AN
| SSUER | S PRECLUDED FROM ASSERTI NG AS A BASI S FOR DI SHONOR ANY
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DI SCREPANCY | F TIMELY NOTICE I'S NOT G VEN, OR ANY DI SCREPANCY NOT
STATED IN THE NOTICE I F TIMELY NOTICE | S d VEN.

(4) FAILURE TO A VE THE NOTI CE SPECI FI ED I N SUBSECTI ON ( 2)
OR TO MENTI ON FRAUD, FORGERY, OR EXPI RATION I N THE NOTI CE DCES
NOT PRECLUDE THE | SSUER FROM ASSERTI NG AS A BASI S FOR DI SHONOR
FRAUD OR FORGERY AS DESCRI BED I N SECTI ON 5109(1) OR EXPI RATI ON OF
THE LETTER OF CREDI T BEFORE PRESENTATI ON.

(5) AN | SSUER SHALL OBSERVE STANDARD PRACTI CE OF FI NANCI AL
| NSTI TUTI ONS THAT REGULARLY | SSUE LETTERS OF CREDI T.

DETERM NATI ON OF THE | SSUER' S OBSERVANCE OF THE STANDARD PRACTI CE
IS A MATTER OF | NTERPRETATI ON FOR THE COURT. THE COURT SHALL
OFFER THE PARTI ES A REASONABLE OPPORTUNI TY TO PRESENT EVI DENCE OF
THE STANDARD PRACTI CE.

(6) AN I SSUER | S NOT RESPONSI BLE FOR:

(A) THE PERFORMANCE OR NONPERFORVANCE OF THE UNDERLYI NG CON
TRACT, ARRANGEMENT, OR TRANSACTI ON.

(B) AN ACT OR OM SSI ON OF OTHERS

(C) OBSERVANCE OR KNOALEDGE OF THE USAGE OF A PARTI CULAR
TRADE OTHER THAN THE STANDARD PRACTI CE REFERRED TO I N SUBSECTI ON
(5).

(7) I'F AN UNDERTAKI NG CONSTI TUTI NG A LETTER OF CREDI T UNDER
SECTI ON 5102( 1) (J) CONTAI NS NONDOCUMENTARY CONDI TI ONS, AN | SSUER
SHALL DI SREGARD THE NONDOCUMENTARY CONDI TI ONS AND TREAT THEM AS
| F THEY WERE NOT STATED.

(8) AN | SSUER THAT HAS DI SHONORED A PRESENTATI ON SHALL
RETURN THE DOCUMENTS OR HOLD THEM AT THE DI SPOSAL OF, AND SEND
ADVI CE TO THAT EFFECT TO, THE PRESENTER
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(9) AN I SSUER THAT HAS HONORED A PRESENTATI ON AS PERM TTED
OR REQUI RED BY THI S ARTI CLE:

(A) IS ENTI TLED TO BE REI MBURSED BY THE APPLI CANT | N | MVEDI -
ATELY AVAI LABLE FUNDS NOT LATER THAN THE DATE OF | TS PAYMENT OF
FUNDS.

(B) TAKES THE DOCUMENTS FREE OF CLAI M5 OF THE BENEFI Cl ARY OR
PRESENTER.

(O |I'S PRECLUDED FROM ASSERTI NG A RI GHT OF RECOURSE ON A
DRAFT UNDER SECTI ONS 3414 AND 3415.

(D) EXCEPT AS OTHERW SE PROVI DED | N SECTI ONS 5110 AND 5117,
| S PRECLUDED FROM RESTI TUTI ON OF MONEY PAI D OR OTHER VALUE G VEN
BY M STAKE TO THE EXTENT THE M STAKE CONCERNS DI SCREPANCI ES | N
THE DOCUMENTS OR TENDER WH CH ARE APPARENT ON THE FACE OF THE
PRESENTATI ON.

(E) I'S DI SCHARGED TO THE EXTENT OF | TS PERFORMANCE UNDER THE
LETTER OF CREDI T UNLESS THE | SSUER HONORED A PRESENTATI ON | N
VWH CH A REQUI RED SI GNATURE OF A BENEFI CI ARY WAS FORCED.

Sec. 5109. —(PH—An+ssuer—s—obtgation—to+ts—custoerner
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(1) I'F A PRESENTATION | S MADE THAT APPEARS ON | TS FACE
STRI CTLY TO COVPLY W TH THE TERMS AND CONDI TI ONS OF THE LETTER OF
CREDI T, BUT A REQUI RED DOCUMENT | S FORGED OR MATERI ALLY FRAUDU-
LENT, OR HONCR OF THE PRESENTATI ON WOULD FACI LI TATE A MATERI AL
FRAUD BY THE BENEFI CI ARY ON THE | SSUER OR APPLI CANT:

(A) THE | SSUER SHALL HONOR THE PRESENTATION, |IF HONOR | S
DEMANDED BY 1 OR MORE OF THE FOLLOW NG

(1) A NOM NATED PERSON WHO HAS G VEN VALUE | N GOOD FAI TH AND
W THOUT NOTI CE OF FORGERY OR MATERI AL FRAUD.

(11) A CONFI RMER VWHO HAS HONORED | TS CONFI RVATI ON | N GOCD
FAlI TH.

(1i1) A HOLDER I N DUE COURSE CF A DRAFT DRAWN UNDER THE
LETTER OF CREDI T WH CH WAS TAKEN AFTER ACCEPTANCE BY THE | SSUER
OR NOM NATED PERSON.

(1v) AN ASSI GNEE OF THE | SSUER S OR NOM NATED PERSON S
DEFERRED OBLI GATI ON THAT WAS TAKEN FOR VALUE AND W THOUT NOTI CE
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OF FORGERY OR MATERI AL FRAUD AFTER THE OBLI GATI ON WAS | NCURRED BY
THE | SSUER OR NOM NATED PERSON.

(B) THE I SSUER, ACTING I N GOOD FAI TH, MAY HONOR OR DI SHONCOR
THE PRESENTATI ON | N ANY OTHER CAUSE

(2) 1 E AN APPLI CANT CLAI M5 THAT A REQUI RED DOCUMENT IS
FORGED OR MATERI ALLY FRAUDULENT OR THAT HONOR OF THE PRESENTATI ON
WOULD FACI LI TATE A MATERI AL FRAUD BY THE BENEFI Cl ARY ON THE
| SSUER OR APPLI CANT, A COURT OF COMPETENT JURI SDI CTI ON MAY TEMPO-
RARI LY OR PERVANENTLY ENJO N THE | SSUER FROM HONORI NG A PRESENTA-
TION OR GRANT SIM LAR RELI EF AGAI NST THE | SSUER OR OTHER PERSONS
ONLY | F THE COURT FINDS ALL OF THE FOLLOW NG

(A) THE RELIEF |'S NOT PROH Bl TED UNDER THE LAW APPLI CABLE TO
AN ACCEPTED DRAFT OR DEFERRED OBL| GATI ON | NCURRED BY THE | SSUER

(B) A BENEFI Cl ARY, | SSUER, OR NOM NATED PERSON WHO MAY BE
ADVERSELY AFFECTED | S ADEQUATELY PROTECTED AGAI NST LOSS THAT IT
MAY SUFFER BECAUSE THE RELI EF |'S GRANTED

(C) ALL OF THE CONDI TI ONS TO ENTI TLE A PERSON TO THE RELI EF
UNDER THE LAW OF THI S STATE HAVE BEEN MET

(D) ON THE BASI'S OF THE | NFORMATI ON SUBM TTED TO THE COURT,
THE APPLI CANT |'S MORE LI KELY THAN NOT TO SUCCEED UNDER | TS CLAI M
OF FORGERY OR MATERI AL FRAUD AND THE PERSON DEMANDI NG HONOR DOES
NOT QUALI FY FOR PROTECTI ON UNDER SUBSECTI ON (1) (A).

Sec. 5110. —(3Hr—Untess—otherwse—speciited—a—credit—ray—be
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: . e draf I I . I
rakes—the—draft—or—demana—nonconphtying—

(1) |I'F PRESENTATI ON | S HONORED, THE BENEFI Cl ARY WARRANTS:

(A) TO THE | SSUER, ANY OTHER PERSON TO WHOM PRESENTATION I S
MADE, AND THE APPLI CANT THAT THERE | S NO FRAUD OR FORGERY OF THE
KI ND DESCRI BED I N SECTI ON 5109(1).

(B) TO THE APPLI CANT THAT THE DRAW NG DCES NOT VI OLATE ANY
AGREEMENT BETWEEN THE APPLI CANT AND BENEFI CI ARY OR ANY OTHER
AGREEMENT | NTENDED BY THEM TO BE AUGVENTED BY THE LETTER OF
CREDI T.

(2) THE WARRANTI ES I N SUBSECTI ON (1) ARE I N ADDI TI ON TO WAR-
RANTI ES ARI SI NG UNDER ARTI CLES 3, 4, 7, AND 8 BECAUSE OF THE PRE-
SENTATI ON OR TRANSFER OF DOCUMENTS COVERED BY ANY OF THOSE
ARTI CLES.

Sec. 5111. —(1H—bntess—otherwse—-agreed—the benet+ectrary by
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(1) 1F AN | SSUER WRONGFULLY DI SHONORS OR REPUDI ATES | TS
OBLI GATI ON TO PAY MONEY UNDER A LETTER OF CREDI T BEFORE
PRESENTATI ON, THE BENEFI Cl ARY, SUCCESSOR, OR NOM NATED PERSON
PRESENTI NG ON | TS OWN BEHALF MAY RECOVER FROM THE | SSUER THE
AVOUNT THAT |'S THE SUBJECT OF THE DI SHONOR OR REPUDI ATION. |F
THE | SSUER S OBLI GATI ON UNDER THE LETTER OF CREDIT IS NOT FOR THE
PAYMENT OF MONEY, THE CLAI MANT MAY OBTAI N SPECI FI C PERFORVANCE
OR, AT THE CLAI MANT' S ELECTI ON, RECOVER AN AMOUNT EQUAL TO THE
VALUE OF PERFORMANCE FROM THE | SSUER. | N El THER CASE, THE CLAI M
ANT MAY ALSO RECOVER | NCI DENTAL BUT NOT CONSEQUENTI AL DAMAGES.
THE CLAI MANT |'S NOT OBLI GATED TO TAKE ACTI ON TO AVO D DAMAGES
THAT M GHT BE DUE FROM THE | SSUER UNDER THI S SUBSECTI ON. | F,
ALTHOUGH NOT OBLI GATED TO DO SO, THE CLAI MANT AVO DS DAMAGES, THE
CLAI MANT' S RECOVERY FROM THE | SSUER MUST BE REDUCED BY THE AMOUNT
OF DAMAGES AVOI DED. THE | SSUER HAS THE BURDEN OF PROVI NG THE
AVOUNT OF DAMAGES AVOI DED. | N THE CASE OF REPUDI ATI ON THE CLAI M
ANT NEED NOT PRESENT ANY DOCUMENT.

(2) 1F AN | SSUER WRONGFULLY DI SHONORS A DRAFT OR DEMAND
PRESENTED UNDER A LETTER OF CREDI T OR HONORS A DRAFT OR DEMAND | N
BREACH OF | TS OBLI GATI ON TO THE APPLI CANT, THE APPLI CANT MAY
RECOVER DAMAGES RESULTI NG FROM THE BREACH, | NCLUDI NG | NCI DENTAL
BUT NOT CONSEQUENTI AL DAMAGES, LESS ANY AMOUNT SAVED AS A RESULT
OF THE BREACH

(3) 1 F AN ADVI SER OR NOM NATED PERSON OTHER THAN A CONFI RVER
BREACHES AN OBLI GATI ON UNDER THI'S ARTI CLE OR AN | SSUER BREACHES
AN OBLI GATI ON NOT COVERED | N SUBSECTI ON (1) OR (2), A PERSON TO
WHOM THE OBLI GATI ON | S OWED MAY RECOVER DAMAGES RESULTI NG FROM
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THE BREACH, | NCLUDI NG | NCl DENTAL BUT NOT' CONSEQUENTI AL DAMAGES,
LESS ANY AMOUNT SAVED AS A RESULT OF THE BREACH. TO THE EXTENT
OF THE CONFI RVATI ON, A CONFI RMER HAS THE LI ABILITY OF AN | SSUER
SPECI FIED IN THI' S SUBSECTI ON AND SUBSECTI ONS (1) AND (2).

(4) AN | SSUER, NOM NATED PERSON, OR ADVI SER WHO I S FOUND
LI ABLE UNDER SUBSECTION (1), (2), OR (3) SHALL PAY | NTEREST ON
THE AMOUNT ONED FROM THE DATE OF WRONGFUL DI SHONOR OR OTHER
APPROPRI ATE DATE.

(5) REASONABLE ATTORNEY' S FEES AND OTHER EXPENSES OF LI Tl GA-
TI ON SHALL BE AWARDED TO THE PREVAI LI NG PARTY IN AN ACTION I N
VWH CH A REMEDY | S SOUGHT UNDER THI S ARTI CLE.

(6) DAMAGES THAT WOULD OTHERW SE BE PAYABLE BY A PARTY FOR
BREACH OF AN OBLI GATI ON UNDER THI S ARTI CLE MAY BE LI QUI DATED BY
AGREEMENT OR UNDERTAKI NG BUT ONLY I N AN AMOUNT OR BY A FORMULA
THAT | S REASONABLE | N LI GHT OF THE HARM ANTI Cl PATED.

Sec. 5112. (A banrkto—which—adocurentarydratt—or
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(1) EXCEPT AS OTHERW SE PROVI DED I N SECTI ON 5113, UNLESS A
LETTER OF CREDI T PROVI DES THAT IT I S TRANSFERABLE, THE RI GAT OF A
BENEFI Cl ARY TO DRAW OR OTHERW SE DEMAND PERFORVANCE UNDER A
LETTER OF CREDI T MAY NOT BE TRANSFERRED.

(2) EVEN IF A LETTER OF CREDI T PROVI DES THAT I T | S TRANSFER-
ABLE, THE | SSUER MAY REFUSE TO RECOGNI ZE OR CARRY QUT A TRANSFER
| F El THER OF THE FOLLOW NG APPLI ES:

(A) THE TRANSFER WOULD VI OLATE APPLI CABLE LAW

(B) THE TRANSFEROR OR TRANSFEREE HAS FAI LED TO COVPLY W TH
ANY REQUI REMENT STATED IN THE LETTER OF CREDI T OR ANY OTHER
REQUI REMENT RELATI NG TO TRANSFER | MPOSED BY THE | SSUER WHICH | S
W THI N THE STANDARD PRACTI CE REFERRED TO I N SECTI ON 5108(5) OR IS
OTHERW SE REASONABLE UNDER THE CI RCUMSTANCES.
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(1) A SUCCESSOR OF A BENEFI Cl ARY MAY CONSENT TO AMENDMENTS,
SI GN AND PRESENT DOCUMENTS, AND RECEI VE PAYMENT OR OTHER | TEMS OF
VALUE I N THE NAME OF THE BENEFI CI ARY W THOUT DI SCLOSI NG I TS
STATUS AS A SUCCESSCR

(2) A SUCCESSOR OF A BENEFI Cl ARY MAY CONSENT TO AMENDMVENTS,
SI GN AND PRESENT DOCUMENTS, AND RECEI VE PAYMENT OR OTHER | TEMS OF
VALUE IN I TS OAW NAMVE AS THE DI SCLOSED SUCCESSOR OF THE
BENEFI Cl ARY. EXCEPT AS OTHERW SE PROVI DED | N SUBSECTI ON (5), AN
| SSUER SHALL RECOGNI ZE A DI SCLOSED SUCCESSCOR OF A BENEFI Cl ARY AS
BENEFI Cl ARY | N FULL SUBSTI TUTI ON FOR | TS PREDECESSOR UPON COWPLI -
ANCE W TH THE REQUI REMENTS FOR RECOGNI TI ON BY THE | SSUER OF A
TRANSFER OF DRAW NG RI GHTS BY OPERATI ON OF LAW UNDER THE STANDARD
PRACTI CE REFERRED TO I N SECTI ON 5108(5) OR, I N THE ABSENCE OF
SUCH A PRACTI CE, COWPLI ANCE W TH OTHER REASONABLE PROCEDURES SUF-
FI Cl ENT TO PROTECT THE | SSUER.

(3) AN ISSUER IS NOT OBLI GED TO DETERM NE WHETHER A PUR-
PORTED SUCCESSOR | S A SUCCESSOR COF A BENEFI Cl ARY OR WHETHER THE
SI GNATURE OF A PURPCORTED SUCCESSOR |'S GENU NE OR AUTHORI ZED.

(4) HONOR OF A PURPORTED SUCCESSOR S APPARENTLY COWVPLYI NG
PRESENTATI ON UNDER SUBSECTI ON (1) OR (2) HAS THE CONSEQUENCES
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SPECI FI ED I N SECTI ON 5108(9) EVEN | F THE PURPORTED SUCCESSOR | S
NOT' THE SUCCESSOR OF A BENEFI Cl ARY. DOCUMENTS SI GNED | N THE NAME
OF THE BENEFI Cl ARY OR OF A DI SCLOSED SUCCESSCOR BY A PERSON WHO | S
NEI THER THE BENEFI Cl ARY NOR THE SUCCESSOR OF THE BENEFI Cl ARY ARE
FORGED DOCUMENTS FOR THE PURPOSES OF SECTI ON 51009.

(5) AN | SSUER WHOSE RI GHTS OF REI MBURSEMENT ARE NOT COVERED
BY SUBSECTI ON (4) OR SUBSTANTI ALLY SI M LAR LAW AND ANY CONFI RVER
OR NOM NATED PERSON MAY DECLI NE TO RECOGNI ZE A PRESENTATI ON UNDER
SUBSECTI ON ( 2).

(6) A BENEFI Cl ARY WHOSE NAME | S CHANGED AFTER THE | SSUANCE
OF A LETTER OF CREDI T HAS THE SAME RI GHTS AND OBLI GATI ONS AS A
SUCCESSOR OF A BENEFI Cl ARY UNDER THI S SECTI ON.

Sec. 5114. —(IH—Art+sster—must—honor—a—draft—or—dermand—+or
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(1) INTH S SECTION, "PROCEEDS OF A LETTER OF CREDI T" MEANS
THE CASH, CHECK, ACCEPTED DRAFT, OR OTHER | TEM OF VALUE PAI D OR
DELI VERED UPON HONCR OR G VI NG OF VALUE BY THE | SSUER OR ANY NOW
| NATED PERSON UNDER THE LETTER OF CREDI T. THE TERM DOES NOT
| NCLUDE A BENEFI Cl ARY' S DRAW NG RI GHTS OR DOCUMENTS PRESENTED BY
THE BENEFI Cl ARY.

(2) A BENEFI Cl ARY MAY ASSIGN I TS RIGHT TO PART OR ALL OF THE
PROCEEDS OF A LETTER OF CREDI T. THE BENEFI CI ARY MAY DO SO BEFORE
PRESENTATI ON AS A PRESENT ASSI GNMENT OF | TS RI GHT TO RECEI VE PRO
CEEDS CONTI NGENT UPON | TS COVPLI ANCE W TH THE TERMS AND CONDI -
TIONS OF THE LETTER OF CREDI T.

(3) AN | SSUER OR NOM NATED PERSON NEED NOT RECOGNI ZE AN
ASSI GNVENT OF PROCEEDS OF A LETTER OF CREDIT UNTIL I'T CONSENTS TO
THE ASSI GNIVENT.

(4) AN | SSUER OR NOM NATED PERSON HAS NO OBLI GATION TO G VE
OR WTHHOLD I TS CONSENT TO AN ASSI GNVENT OF PROCEEDS OF A LETTER
OF CREDI T, BUT CONSENT NMAY NOT BE UNREASONABLY W THHELD | F THE
ASSI GNEE POSSESSES AND EXHI BI TS THE LETTER OF CREDI T AND PRESEN-
TATION OF THE LETTER OF CREDIT I'S A CONDI TI ON TO HONOR.

(5) RIGHTS OF A TRANSFEREE BENEFI CI ARY OR NOM NATED PERSON
ARE | NDEPENDENT OF THE BENEFI Cl ARY' S ASSI GNVENT OF THE PROCEEDS
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OF A LETTER OF CREDI T AND ARE SUPERI OR TO THE ASSI GNEE' S RI GHT TO
THE PROCEEDS.

(6) THE RI GHTS RECOGNI ZED BY THI S SECTI ON BETWEEN AN
ASSI GNEE AND AN | SSUER, TRANSFEREE BENEFI Cl ARY, OR NOM NATED
PERSON OR THE | SSUER S OR NOM NATED PERSON S PAYMENT OF PROCEEDS
TO AN ASSI GNEE OR A THI RD PERSON DO NOT AFFECT THE RI GATS BETWEEN
THE ASSI GNEE AND ANY PERSON OTHER THAN THE | SSUER, TRANSFEREE
BENEFI Cl ARY, OR NOM NATED PERSON.  THE MODE OF CREATI NG AND PER-
FECTI NG A SECURI TY | NTEREST I N OR GRANTI NG AN ASSI GNMENT COF A
BENEFI Cl ARY' S RI GHTS TO PROCEEDS |I'S GOVERNED BY ARTICLE 9 OR
OTHER LAW  AGAI NST PERSONS OTHER THAN THE | SSUER, TRANSFEREE
BENEFI Cl ARY, OR NOM NATED PERSQN, THE RI GHTS AND OBLI GATI ONS
ARl SI NG UPON THE CREATION OF A SECURI TY | NTEREST OR OTHER ASSI G\
MENT OF A BENEFI Cl ARY' S RI GHT TO PROCEEDS AND | TS PERFECTI ON ARE
GOVERNED BY ARTI CLE 9 OR OTHER LAW

Sec. 5115. —(bH—vherant+ssuer—wongtuHy—dishonors—a—draft
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rrretiate—r+ght—of—act+on—+tor—wongtut—dishoener— AN ACTI ON TO
ENFORCE A RI GHT OR OBLI GATI ON ARI SI NG UNDER THI S ARTI CLE MJUST BE

COMVENCED W TH N 1 YEAR AFTER THE EXPI RATI ON DATE OF THE RELEVANT
LETTER OF CREDIT OR 1 YEAR AFTER THE CAUSE OF ACTI ON ACCRUES,

WH CHEVER OCCURS LATER. A CAUSE OF ACTI ON ACCRUES WHEN THE
BREACH OCCURS, REGARDLESS OF THE AGGRI EVED PARTY'S LACK OF KNOWL-
EDGE OF THE BREACH.

Sec. 5116. —(3H—TFhertght—todrawunder—a—credit—can—be
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(1) THE LIABILITY OF AN | SSUER, NOM NATED PERSON, OR ADVI SER
FOR ACTION OR OM SSI ON | S GOVERNED BY THE LAW OF THE JURI SDI CTI ON
CHOSEN BY AN AGREEMENT IN THE FORM OF A RECORD SI GNED OR OTHER-
W SE AUTHENTI CATED BY THE AFFECTED PARTIES I N THE MANNER PROVI DED
I N SECTI ON 5104 OR BY A PROVISION IN THE PERSON S LETTER OF
CREDI T, CONFI RVATI ON, OR OTHER UNDERTAKI NG THE JURI SDI CTI ON
WHOSE LAW IS CHOSEN NEED NOT BEAR ANY RELATI ON TO THE
TRANSACTI ON.

(2) UNLESS SUBSECTION (1) APPLIES, THE LIABILITY OF AN
| SSUER, NOM NATED PERSON, OR ADVI SER FOR ACTION OR OM SSION | S
GOVERNED BY THE LAW OF THE JURI SDI CTION I N WHI CH THE PERSON | S
LOCATED. THE PERSON | S CONSI DERED TO BE LOCATED AT THE ADDRESS
| NDI CATED I N THE PERSON S UNDERTAKING | F MORE THAN 1 ADDRESS | S
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| NDI CATED, THE PERSON | S CONSI DERED TO BE LOCATED AT THE ADDRESS
FROM VWHI CH THE PERSON S UNDERTAKI NG WAS | SSUED. FOR THE PURPOSE
OF JURI SDI CTI ON, CHO CE OF LAW AND RECOGNI TI ON OF | NTERBRANCH
LETTERS OF CREDI T, BUT NOT ENFORCEMENT OF A JUDGMENT, ALL
BRANCHES OF A BANK ARE CONSI DERED SEPARATE JURI DI CAL ENTI TI ES AND
A BANK |'S CONSI DERED TO BE LOCATED AT THE PLACE WHERE | TS RELE-
VANT BRANCH |I'S CONSI DERED TO BE LOCATED UNDER THI S SUBSECTI ON.

(3) EXCEPT AS OTHERW SE PROVIDED IN THI' S SUBSECTI ON, THE
LI ABILITY OF AN | SSUER, NOM NATED PERSON, OR ADVI SER | S GOVERNED
BY ANY RULES OF CUSTOM OR PRACTI CE, SUCH AS THE UNI FORM CUSTOMS
AND PRACTI CE FOR DOCUMENTARY CREDI TS, TO WHI CH THE LETTER OF
CREDI T, CONFI RVATI ON, OR OTHER UNDERTAKI NG | S EXPRESSLY MADE
SUBJECT. | F TH S ARTI CLE WOULD GOVERN THE LI ABI LI TY OF AN
| SSUER, NOM NATED PERSON, OR ADVI SER UNDER SUBSECTION (1) OR (2),
OR THE RELEVANT UNDERTAKI NG | NCORPORATES RULES OF CUSTOM OR PRAC-
TICE, OR THERE IS CONFLI CT BETWEEN THI S ARTI CLE AND THOSE RULES
AS APPLI ED TO THAT UNDERTAKI NG THOSE RULES GOVERN EXCEPT TO THE
EXTENT OF ANY CONFLI CT W TH THE NONVARI ABLE PROVI SI ONS SPECI FI ED
| N SECTI ON 5103( 3).

(4) I'F THERE | S CONFLI CT BETWEEN THI S ARTI CLE AND ARTI CLE 3,
4, 4A, OR 9, THI S ARTI CLE GOVERNS.

(5) THE FORUM FOR SETTLI NG DI SPUTES ARI SI NG OUT OF AN UNDER-
TAKING WTHI N THI S ARTI CLE MAY BE CHOSEN I N THE MANNER AND W TH
THE Bl NDI NG EFFECT THAT GOVERNI NG LAW MAY BE CHOSEN | N ACCORDANCE
W TH SUBSECTI ON (1).

Sec. 5117. —(bH—vhere—ant+sster—or—an—advistag—ofr
T et bk ] : I
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terrer—or—other—person—for—whose—acecount—the—insotvent—bank—has

o e . I I . I 1

(1) AN | SSUER THAT HONORS A BENEFI Cl ARY' S PRESENTATION | S
SUBROGATED TO THE RI GHTS OF THE BENEFI Cl ARY TO THE SAME EXTENT AS
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© 00 N o 0o b~ W DN P

NN N NDNNNDNRRRRR R R R B R
N o o b~ WON P O O 0N oA WDN PP O

HB5327, As Passed House, May 20, 1998

House Bill No. 5327 32

| E THE | SSUER WERE A SECONDARY OBLI GOR OF THE UNDERLYI NG

OBLI GATI ON OWED TO THE BENEFI Cl ARY AND OF THE APPLI CANT TO THE
SAVE EXTENT AS | F THE | SSUER WERE THE SECONDARY OBLI GOR OF THE
UNDERLY!I NG OBLI GATI ON OAED TO THE APPLI CANT.

(2) AN APPLI CANT THAT REI MBURSES AN | SSUER |'S SUBROGATED TO
THE RI GHTS OF THE | SSUER AGAI NST ANY BENEFI Cl ARY, PRESENTER, OR
NOM NATED PERSON TO THE SAME EXTENT AS | F THE APPLI CANT WERE THE
SECONDARY OBLI GOR OF THE OBLI GATI ONS OWED TO THE | SSUER AND HAS
THE RI GHTS OF SUBROGATI ON OF THE | SSUER TO THE RI GHTS OF THE BEN-
EFI Cl ARY STATED | N SUBSECTI ON (1).

(3) A NOM NATED PERSON WHO PAYS OR G VES VALUE AGAI NST A
DRAFT OR DEMAND PRESENTED UNDER A LETTER OF CREDI T |'S SUBROGATED
TO THE RI GHTS OF ALL OF THE FOLLOW NG:

(A) THE | SSUER AGAI NST THE APPLI CANT TO THE SAME EXTENT AS
| E THE NOMVI NATED PERSON WERE A SECONDARY OBLI GOR OF THE OBLI GA-

TI ON OAED TO THE | SSUER BY THE APPLI CANT.

(B) THE BENEFI Cl ARY TO THE SAME EXTENT AS | F THE NOM NATED
PERSON WERE A SECONDARY OBLI GOR OF THE UNDERLY!I NG OBLI GATI ON OVED
TO THE BENEFI Cl ARY

(C) THE APPLI CANT TO THE SAME EXTENT AS | F THE NOM NATED
PERSON WERE A SECONDARY OBLI GOR OF THE UNDERLY!I NG OBLI GATI ON OVED
TO THE APPLI CANT.

(4) NOTW THSTANDI NG ANY AGREEMENT OR TERM TO THE CONTRARY
THE RI GHTS OF SUBROGATI ON STATED | N SUBSECTI ONS (1) AND (2) DO
NOT ARl SE UNTIL THE | SSUER HONORS THE LETTER OF CREDI T OR OTHER-
W SE PAYS AND THE RI GHTS | N SUBSECTI ON (3) DO NOT ARI SE UNTIL THE
NOM NATED PERSON PAYS OR OTHERW SE Gl VES VALUE. UNTIL THEN, THE
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| SSUER, NOM NATED PERSON, AND THE APPLI CANT DO NOT DERI VE UNDER
THI S SECTI ON PRESENT OR PROSPECTI VE RI GHTS FORM NG THE BASI S OF A
CLAI M DEFENSE, OR EXCUSE.

Sec. 9103. (1) Docunents, instrunments, LETTERS OF CREDI T,
and ordi nary goods.

(a) This subsection applies to docunents, —ant— instrunents,
Rl GHTS TO PROCEEDS OF WRI TTEN LETTERS OF CREDI T, and —te— goods
ot her than those covered by a certificate of title described in
subsection (2), nobile goods described in subsection (3), and
m neral s described in subsection (5).

(b) Except as otherwi se provided in this subsection, perfec-
tion and the effect of perfection or nonperfection of a security
interest in collateral are governed by the |aw of the jurisdic-
tion where the collateral is when the | ast event occurs on which
is based the assertion that the security interest is perfected or
unper f ect ed.

(c) If the parties to a transaction creating a purchase
nmoney security interest in goods in 1 jurisdiction understand at
the tinme that the security interest attaches that the goods w |
be kept in another jurisdiction, then the Iaw of the other juris-
diction governs the perfection and the effect of perfection or
nonperfection of the security interest fromthe tinme it attaches
until 30 days after the debtor receives possession of the goods
and thereafter if the goods are taken to the other jurisdiction
before the end of the 30-day period.

(d) —vWhen— IF collateral is brought into and kept in this

state while subject to a security interest perfected under the
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| aw of the jurisdiction fromwhich the collateral was renoved,
the security interest remains perfected, but if action is
required by part 3 of this article to perfect the security

i nterest:

(1) If the action is not taken before the expiration of the
period of perfection in the other jurisdiction or the end of 4
nmonths after the collateral is brought into this state, whichever
period first expires, the security interest becomes unperfected
at the end of that period and is thereafter deened to have been
unperfected as agai nst a person who becane a purchaser after
removal .

(im) If the action is taken before the expiration of the
period specified in subparagraph (1), the security interest con-
tinues perfected thereafter.

(11m) For the purpose of priority over a buyer of consuner
goods, (section 9307(14)), the period of the effectiveness of a
filing in the jurisdiction fromwhich the collateral is renoved
is governed by the rules relating to perfection in subparagraphs
(1) and (1ii).

(2) Certificate of title.

(a) This subsection applies to goods covered by a certifi-
cate of title issued under a statute of this state or of another
jurisdiction under the law of which indication of a security
interest on the certificate is required as a condition of
perfection.

(b) Except as otherw se provided in this subsection,

perfection and the effect of perfection or nonperfection of the
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security interest are governed by the law (including the conflict
of laws rules) of the jurisdiction issuing the certificate until
4 nmonths after the goods are renoved fromthat jurisdiction and
thereafter until the goods are registered in another jurisdic-
tion, but in any event not beyond surrender of the certificate.
After the expiration of that period, the goods are not covered by
the certificate of title within the meaning of this section.

(c) Except with respect to the rights of a buyer described
in the next paragraph, a security interest, perfected in another
jurisdiction otherwi se than by notation on a certificate of
title, in goods brought into this state and thereafter covered by
a certificate of title issued by this state, is subject to the
rules stated in paragraph (d) of subsection (1).

(d) If goods are brought into this state while a security
interest therein is perfected in any manner under the |aw of the
jurisdiction fromwhich the goods are renoved and a certificate
of title is issued by the state and the certificate does not show
that the goods are subject to the security interest or that they
may be subject to security interests not shown on the certifi-
cate, the security interest is subordinate to the rights of a
buyer of the goods who is not in the business of selling goods of
that kind to the extent that he or she gives val ue and receives
delivery of the goods after issuance of the certificate and wth-
out know edge of the security interest.

(3) Accounts, general intangibles, and nobil e goods.

(a) This subsection applies to accounts (other than an

account described in subsection (5) on mnerals) and general
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i ntangi bl es (other than uncertificated securities), and to goods
whi ch are nobile and which are of a type normally used in nore
than 1 jurisdiction, such as notor vehicles, trailers, rolling
stock, airplanes, shipping containers, road buil ding and con-
struction machinery, and conmmerci al harvesting machinery and the
like, if the goods are equi pnent or are inventory |eased or held
for | ease by the debtor to others, and are not covered by a cer-
tificate of title described in subsection (2).

(b) The law (including the conflict of |laws rules) of the
jurisdiction in which the debtor is | ocated governs the perfec-
tion and the effect of perfection or nonperfection of the secur-
ity interest.

(c) If, however, the debtor is located in a jurisdiction
which is not a part of the United States, and which does not pro-
vide for perfection of the security interest by filing or record-
ing in that jurisdiction, the law of the jurisdiction in the
United States in which the debtor has its nmjor executive office
in the United States governs the perfection and the effect of
perfection or nonperfection of the security interest through
filing. In the alternative, if the debtor is located in a juris-
diction which is not a part of the United States or Canada and
the collateral is accounts or general intangibles for noney due
or to becone due, the security interest may be perfected by noti-
fication to the account debtor. As used in this paragraph,
"United States"” includes its territories and possessions and the

commonweal th of Puerto Ri co.
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(d) A debtor shall be deened |ocated at his or her place of
business if he or she has one, at his or her chief executive
office if he or she has nore than 1 place of business, otherw se
at his or her residence. |If, however, the debtor is a foreign
air carrier under the federal aviation act of 1958, 49
U S C 1301, it shall be deened | ocated at the designated office
of the agent upon whom service of process may be nade on behal f
of the foreign air carrier.

(e) A security interest perfected under the |law of the
jurisdiction of the |location of the debtor is perfected until the
expiration of 4 nonths after a change of the debtor's location to
another jurisdiction, or until perfection would have ceased by
the law of the first jurisdiction, whichever period first
expires. Unless perfected in the new jurisdiction before the end
of that period, it becones unperfected thereafter and is deened
to have been unperfected as agai nst a person who becane a pur-
chaser after the change.

(4) Chattel paper.

The rules stated for goods in subsection (1) apply to a pos-
sessory security interest in chattel paper. The rules stated for
accounts in subsection (3) apply to a nonpossessory security
interest in chattel paper, but the security interest may not be
perfected by notification to the account debtor.

(5 Mnerals.

Perfection and the effect of perfection or nonperfection of
a security interest which is created by a debtor who has an

interest in mnerals or the like (including oil and gas) before
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extraction and which attaches thereto as extracted, or which
attaches to an account resulting fromthe sale thereof at the
wel | head or m nehead are governed by the |aw (including the con-
flict of laws rules) of the jurisdiction where the well head or
m nehead is | ocat ed.

(6) Uncertificated securities.

The law, including the conflict of laws rules, of the juris-
diction of organization of the issuer governs the perfection and
the effect of perfection or nonperfection of a security interest
in uncertificated securities.

Sec. 9104. This article does not apply:

(a) To a security interest subject to any statute of the
United States to the extent that such statute governs the rights
of parties to and third parties affected by transactions in par-
ticular types of property; or

(b) To a landlord's lien; or

(c) To alien given by a statute or other rule of |law for
services or materials except as provided in section 9310 on pri-
ority of such liens; or

(d) To a transfer of a claimfor wages, salary, or other
conpensati on of an enpl oyee; or

(e) To a transfer by a governnment or governnental subdivi-
si on or agency; or

(f) To a sale of accounts or chattel paper as part of a sale
of the business out of which they arose, or an assignnent of
accounts or chattel paper which is for the purpose of collection

only, or a transfer of a right to paynent under a contract to an
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assignee who is also to do the performance under the contract or
a transfer of a single account to an assignee in whole or parti al
sati sfaction of a preexisting indebtedness; or

(g) To a transfer of an interest or claimin or under any
policy of insurance except as provided wth respect to proceeds
(section 9306) and priorities in proceeds (section 9312); or

(h) To a right represented by a judgnent, (other than a
j udgnment taken on a right to paynent which was collateral); or

(1) To any right of setoff; or

(j) Except to the extent that provision is nade for fixtures
in section 9313, to the creation or transfer of an interest in or
lien on real estate, including a | ease or rents thereunder; or

(k) To a transfer in whole or in part of any claimarising
out of tort; or

() To a transfer of an interest in any deposit account
(section 9105(1)), except as provided with respect to proceeds
(section 9306) and priorities in proceeds (section 9312).

(M TO A TRANSFER OF AN I NTEREST IN A LETTER OF CREDI T OTHER
THAN THE RI GHTS TO PROCEEDS OF A WRI TTEN LETTER OF CREDI T.

Sec. 9105. (1) As used in this article unless the context
ot herwi se requires:

(a) "Account debtor" neans the person who is obligated on an
account, chattel paper, or general intangible.

(b) "Chattel paper" nmeans a witing or witings which evi-
dence both a nonetary obligation and a security interest in or a
| ease of specific goods, but a charter or other contract

i nvolving the use or hire of a vessel is not chattel paper. Wen
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a transaction is evidenced both by such a security agreenent or a
| ease and by an instrunent or a series of instrunments, the group
of witings taken together constitutes chattel paper.

(c) "Collateral"™ nmeans the property subject to a security
interest, and includes accounts and chattel paper which have been
sol d.

(d) "Debtor" means the person who owes paynent or other per-
formance of the obligation secured, whether or not he or she owns
or has rights in the collateral, and includes the seller of
accounts or chattel paper. Were the debtor and the owner of the
collateral are not the sane person, the term "debtor" neans the
owner of the collateral in any provision of the article dealing
with the collateral, the obligor in any provision dealing with
the obligation, and may include both where the context so
requires.

(e) "Deposit account"” neans a demand, tine, savings, pass-
book, or |ike account maintained with a bank, savings and | oan
association, credit union, or |like organization, other than an
account evidenced by a certificate of deposit.

(f) "Docunent"™ means docunent of title as defined in the
general definitions of article 1, section 1201 and a receipt of
t he kind described in section 7201(2).

(g) "Encunbrance" includes real estate nortgages and ot her
liens on real estate and all other rights in real estate that are
not ownership interests.

(h) "Goods" includes all things which are novable at the

time the security interest attaches or which are fixtures as
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described in section 9313, but does not include noney, docunents,
instrunments, accounts, chattel paper, general intangibles, or
mnerals or the like including, but not limted to, oil and gas
before extraction. Goods al so include standing tinber which is
to be cut and renoved under a conveyance or contract for sale,

t he unborn young of aninmals, and grow ng crops.

(i) "lInstrunment” nmeans a negotiable instrunment as defined in
section 3104, a certificated security as defined in section 8102,
or any other witing which evidences a right to the paynent of
money and is not itself a security agreenent or |lease and is of a
type which is in ordinary course of business transferred by
delivery with any necessary indorsenent or assignment.

(j) "Mortgage" neans a consensual interest created by a real
estate nortgage, a trust deed on real estate, or the |liKke.

(k) An advance is nmade "pursuant to commtnent” if the
secured party has bound hinself or herself to nmake it, whether or
not a subsequent event of default or other event not within his
or her control has relieved or may relieve himor her fromhis or
her obli gati on.

() "Security agreenent” neans an agreenent which creates or
provides for a security interest.

(m "Secured party" neans a | ender, seller, or other person
in whose favor there is a security interest, including a person
to whom accounts or chattel paper have been sold. Wen the hol d-
ers of obligations issued under an indenture of trust, equipnent
trust agreenent, or the like are represented by a trustee or

ot her person, the representative is the secured party.
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(n) "Tax identification nunber" nmeans a social security
nunber or federal enployer tax identification nunber.

(o) "Transmtting utility" nmeans any person primarily
engaged in the railroad, street railway, or trolley bus business,
the electric or electronics conmunications transm ssion business,
the transm ssion of goods by pipeline, or the transm ssion or the
production and transm ssion of electricity, steam gas or water,
or the provision of sewer service.

(2) Oher definitions applying to this article and the sec-
tions in which they appear are:

"Account". Section 9106.

"Attach". Section 9203.

"Construction nortgage". Section 9313(1).

"Consuner goods". Section 9109(1).

"Equi prent . Section 9109(2).

"Farm products". Section 9109(3).

"Fi xture". Section 9313.

"Fixture filing". Section 9313.

"General intangibles". Section 9106.

"I nventory". Section 9109(4).

"Lien creditor". Section 9301(3).

"Proceeds". Section 9306(1).

"Purchase noney security interest". Section 9107.

"United States". Section 9103.

(3) The following definitions in other articles apply to

this article:

01314' 97 * (H2)



© 00 N o 0o b~ W DN P

NN N NDNNNDNRRRRR R R R B R
N o o b~ WON P O O 0N oA WDN PP O

HB5327, As Passed House, May 20, 1998

House Bill No. 5327 43

" Check". Section 3104.

"Hol der in due course". Section 3302.

"LETTER OF CREDI T". SECTI ON 5102.

“Not e". Section 3104.

"PROCEEDS OF A LETTER OF CREDI T". SECTI ON 5114.

"Sal e". Section 2106.

(4) In addition article 1 contains general definitions and
principles of construction and interpretation applicable through-
out this article.

Sec. 9106. "Account" neans any right to paynent for goods
sold or |eased or for services rendered which is not evidenced by
an instrument or chattel paper whether or not it has been earned
by performance. "General intangibles" nmeans any personal prop-
erty (including things in action) other than goods, accounts,

chattel paper, docunents, instrunents, R GHTS TO PROCEEDS OF
WRI TTEN LETTERS OF CREDI T, and noney. All rights to paynent
earned or unearned under a charter or other contract involving
the use or hire of a vessel and all rights incident to the
charter or contract are accounts.

Sec. 9304. (1) A security interest in chattel paper or
negot i abl e docunents may be perfected by filing. A SECURI TY
| NTEREST IN THE RI GHTS TO PROCEEDS OF A WRI TTEN LETTER OF CREDI T
CAN BE PERFECTED ONLY BY THE SECURED PARTY' S TAKI NG POSSESSI ON OF
THE LETTER OF CREDI T. A security interest in noney or instru-
ments, other than certificated securities or instrunents which

constitute part of chattel paper, can be perfected only by the
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secured party's taking possession, except as provided in
subsections (4) and (5) and section 9306(2) and (3) on proceeds.

(2) During the period that goods are in the possession of
the issuer of a negotiable docunent therefor, a security interest
in the goods is perfected by perfecting a security interest in
t he docunent, and a security interest in the goods otherw se per-
fected during such period is subject thereto.

(3) A security interest in goods in the possession of a
bai | ee other than one who has issued a negotiabl e docunent there-
for is perfected by issuance of a docunent in the nanme of the
security party or by the bailee's receipt of notification of the
secured party's interest or by filing as to the goods.

(4) A security interest in instrunments, other than certifi-
cated securities, or negotiable docunents is perfected w thout
filing or the taking of possession for a period of 21 days from
the tine it attaches to the extent that it arises for a new val ue
given under a witten security agreenent.

(5) A security interest remains perfected for a period of 21
days without filing where a secured party having a perfected
security interest in an instrunment; other than a certificated
security; a negotiable docunent; or goods in possession of a
bai | ee other than one who has issued a negoti abl e docunent
t herefor:

(a) Makes available to the debtor the goods or docunents
representing the goods for the purpose of ultimate sale or
exchange or for the purpose of |oading, unloading, storing,

shi ppi ng, transshi ppi ng, manufacturing, processing, or otherw se
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dealing with themin a manner prelimnary to their sale or
exchange; but priority between conflicting security interests in
the goods is subject to section 9312(3); or

(b) Delivers the instrunment to the debtor for the purpose of
ultimate sale or exchange or of presentation, collection, renew
al, or registration of transfer.

(6) After the 21-day period in subsections (4) and (5), per-
fecti on depends upon conpliance with applicable provisions of
this article.

Sec. 9305. A security interest in —tetters—of—credit—and
atviees—of—ecredit—(sectt+on—5116(2)(a))— goods; instrunents,
other than certificated securities; noney; negotiable docunents;
or chattel paper may be perfected by the secured party's taking
possession of the collateral. A SECURITY INTEREST IN THE RI GHTS
TO PROCEEDS OF A WRI TTEN LETTER OF CREDI T CAN BE PERFECTED ONLY
BY THE SECURED PARTY'S TAKI NG POSSESSI ON OF THE LETTER OF CREDI T.
| f such collateral other than goods covered by a negotiabl e docu-
ment is held by a bailee, the secured party is deened to have
possession fromthe tine the bailee receives notification of the
secured party's interest. A security interest is perfected by
possession fromthe tine possession is taken without relation
back and continues only so | ong as possession is retained, unless
otherwi se specified in this article. The security interest may
be ot herw se perfected as provided in this article before or
after the period of possession by the secured party.

Enacting section 1. This anendatory act takes effect
January 1, 1999.
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