HB 4044, As Passed Senate, September 23, 1998

SENATE SUBSTITUTE FOR
HOUSE BILL NO. 4044

A bill to anmend 1961 PA 236, entitled
"Revi sed judicature act of 1961,"

(MCL 600. 101 to 600.9948) by addi ng sections 2965, 2966, and
2967.
THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

SEC. 2965. THE COVMON LAW DOCTRI NE THAT PRECLUDES A FI RE-
FI GHTER OR POLI CE OFFI CER FROM RECOVERI NG DAMAGES FOR | NJURI ES
ARl SI NG FROM THE NORVAL, | NHERENT, AND FORESEEABLE RI SKS OF HI S
OR HER PROFESSI ON | S ABOLI SHED.

SEC. 2966. THE STATE, A POLI TI CAL SUBDI VI SION OF THI S
STATE, OR A GOVERNVENTAL AGENCY, GOVERNMENTAL OFFI CER OR EMPLOY-
EE, VOLUNTEER ACTI NG ON BEHALF OF A GOVERNMENT, AND MEMBER OF A
GOVERNMENTALLY CREATED BOARD, COUNCI L, COW SSI QN, OR TASK FORCE
ARE | MMUNE FROM TORT LI ABILITY FOR AN I NJURY TO A FI REFI GHTER OR
POLI CE OFFI CER THAT ARI SES FROM THE NORMAL, | NHERENT, AND
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DI SABI LI'TY COVPENSATI ON'ACT OF 1969, 1969 PA 317, ML 418.101 TO

[ SEC. 2967. (1) EXCEPT AS PROVI DED | N SECTI ON 2966, A
FI REFI GHTER OR POLI CE OFFI CER WHO SEEKS TO RECOVER DAMAGES FOR
| NJURY OR DEATH ARl SI NG FROM THE NORMAL, | NHERENT, AND FORESEEABLE
RISKS OF H'S OR HER PROFESSI ON WH LE ACTING IN H' S OR HER OFFI Cl AL
CAPACI TY MUST PROVE THAT 1 OR MORE OF THE FOLLON NG Cl RCUMBTANCES
ARE PRESENT:

(A) AN | NJURY OR RESULTI NG DEATH THAT IS A BASI S FOR THE CAUSE
OF ACTI ON WAS CAUSED BY A PERSON' S CONDUCT AND THAT CONDUCT IS 1 OR
MORE OF THE FOLLOW NG

(i) GROSSLY NEGLI GENT.

(i) WANTON

(iii) WLLFUL.

(iv) | NTENTI ONAL.

(v) CONDUCT THAT RESULTS IN A CONVI CTI ON, GUILTY PLEA, OR PLEA
OF NO CONTEST TO A CRI ME UNDER STATE OR FEDERAL LAW OR A LOCAL
CRI M NAL ORDI NANCE THAT SUBSTANTI ALLY CORRESPONDS TO A CRI ME UNDER
STATE LAW

(B) THE CAUSE OR ACTION |'S A PRODUCT LI ABILITY ACTI ON THAT IS
BASED ON FI REFI GHTI NG OR POLI CE OFFI CER EQUI PMENT THAT FAI LED WHI LE
| T WAS BEI NG USED BY THE FI REFI GHTER OR POLI CE OFFI CER DURI NG THE
LEGALLY REQUI RED OR AUTHORI ZED DUTI ES OF THE PROFESSI ON, WHI CH
DUTI ES WERE PERFORMED DURI NG AN EMERGENCY S| TUATI ON AND WHI CH DUTI ES
SUBSTANTI ALLY | NCREASED THE LI KELI HOOD OF THE RESULTI NG DEATH OR
| NJURY, AND ALL OF THE FOLLOW NG ARE TRUE:

(1) THE NEGLI GENT PERSON IS NOT SOMVEONE WHOSE ACT OR OM SSI ON

00914' 97 (S-5)



@OO\ICDU‘I-&OOI\)H%

N NN NN NDNRRRRR R R R B
o o0 A W N P O O© 0N O ohd W N - O

HB 4044, As Passed Senate, September 23, 1998

4044 as anended by the Senate Septenber 23, 1998 3
RESULTED IN THE FI REFI GHTER S OR POLI CE OFFI CER' S PRESENCE AT THE
PLACE WHERE THE | NJURY OCCURRED;, OR THE PERSON | S SOVEONE WHOSE ACT
OR OM SSI ON RESULTED I N THE FI REFI GHTER S OR POLI CE OFFI CER S
PRESENCE AT THE PLACE WHERE THE | NJURY OCCURRED AND THE ACTION I S
BASED ON AN ACT BY THAT PERSON THAT OCCURRED AFTER THE FI REFI GHTER
OR POLI CE OFFI CER ARRI VED AT THE PLACE WHERE THE | NJURY OCCURRED.

(11) THE NEGLI GENT PERSON | S NOT SOVEONE FROM WHOM THE
FI REFI GHTER OR POLI CE OFFI CER HAD SOUGHT OR OBTAI NED ASSI STANCE OR
OMER OR TENANT OF THE PROPERTY FROM WHERE THE FI REFI GHTER OR POLI CE
I S NOT AN OFFI CER SOUGHT OR OBTAI NED ASSI STANCE.

(11m1) THE NEGLI GENT PERSON IS NOT SOVEONE WHO | S AN OMNER OR
TENANT OF THE PROPERTY THAT THE FI REFI GHTER OR POLI CE OFFI CER WAS ON
IN HS OR HER OFFI Cl AL CAPACI TY; OR THE PERSON I S SOMEONE WHO | S AN
OMER OR TENANT OF THE PROPERTY THAT THE FI REFI GHTER OR POLI CE
OFFI CER WAS ON IN H'S OR HER OFFI CI AL CAPACI TY AND THE ACTION I S
BASED ON AN ACT BY THAT PERSON THAT OCCURRED AFTER THE FI REFI GHTER
OR POLI CE OFFI CER ARRI VED AT THE PLACE WHERE THE | NJURY OCCURRED.

(© AN INJURY OR RESULTI NG DEATH THAT IS A BASI S FOR THE CAUSE
OF ACTI ON WAS CAUSED BY A PERSON S ORDI NARY NEGLI GENCE AND ALL OF
THE FOLLOW NG ARE TRUE:

(1) THE NEGLI GENT PERSON IS NOT SOMEONE WHOSE ACT OR OM SSI ON
RESULTED IN THE FI REFI GHTER S OR POLI CE OFFI CER' S PRESENCE AT THE
PLACE WHERE THE | NJURY OCCURRED;, OR THE PERSON | S SOVEONE WHOSE ACT
OR OM SSI ON RESULTED I N THE FI REFI GHTER S OR POLI CE OFFI CER S
PRESENCE AT THE PLACE WHERE THE | NJURY OCCURRED AND THE ACTION I S
BASED ON AN ACT BY THAT PERSON THAT OCCURRED AFTER THE FI REFI GHTER
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OR POLI CE OFFI CER ARRI VED AT THE PLACE WHERE THE | NJURY OCCURRED.

(11) THE NEGLI GENT PERSON | S NOT SOVEONE FROM WHOM THE
FI REFI GHTER OR POLI CE OFFI CER HAD SOQUGHT OR OBTAI NED ASSI STANCE OR
'S NOT AN OANER OR TENANT OF THE PROPERTY FROM WHERE THE FI REFI GHTER
OR POLI CE OFFI CER SOUGHT OR OBTAI NED ASSI STANCE.

(1m1) THE NEGLI GENT PERSON IS NOTI' SOMEONE WHO | S AN OMNNER OR
TENANT OF THE PROPERTY THAT THE FI REFI GHTER OR POLI CE OFFI CER WAS ON
IN HS OR HER OFFI CIl AL CAPACI TY; OR THE PERSON IS SOVEONE WHO | S AN
OMER OR TENANT OF THE PROPERTY THAT THE FI REFI GHTER OR POLI CE
OFFI CER WAS ON IN HI'S OR HER OFFI Cl AL CAPACI TY AND THE ACTION | S
BASED ON AN ACT BY THAT PERSON THAT OCCURRED AFTER THE FI REFI GHTER
OR POLI CE OFFI CER ARRI VED AT THE PLACE WHERE THE | NJURY OCCURRED.

(1v) THE FI REFI GHTER OR POLI CE OFFI CER WAS ENGAGED IN 1 OR MORE
OF THE FOLLOW NG

(A) OPERATING OR RIDING IN OR ON, A MOTOR VEHI CLE THAT I S
BEI NG OPERATED I N CONFORM TY W TH THE LAWS APPLI CABLE TO THE GENERAL
PUBLI C.

(B) AN ACT I NVOLVI NG THE LEGALLY REQUI RED OR AUTHORI ZED DUTI ES
OF THE PROFESSI ON THAT DI D NOT SUBSTANTI ALLY | NCREASE THE LI KELI HOCD
OF THE RESULTI NG DEATH OR | NJURY. THE COURT SHALL NOT CONSI DER THE
FI REFI GHTER OR POLI CE OFFI CER TO HAVE BEEN ENGACGED | N AN ACT THAT
SUBSTANTI ALLY | NCREASED THE LI KELI HOOD OF DEATH OR I NJURY | F THE
| NJURY OCCURRED W THIN A H GHWAY RI GHT- OF- VWAY, | F THERE WAS
EMERGENCY LI GHTI NG ACTI VATED AT THE SCENE, AND | F THE FI REFI GHTER OR
PCLI CE OFFI CER WAS ENGACED | N EMERCGENCY MEDI CAL SERVI CES, ACCESSI NG
A FI RE HYDRANT, TRAFFI C CONTROL, MOTCRI ST ASSI STANCE, OR A TRAFFIC
STOP FOR A PGSSI BLE VI OLATI ON OF LAW
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(2) THI'S SECTI ON SHALL NOT BE CONSTRUED TO AFFECT A RI GHT,
REMEDY, PROCEDURE, OR LI M TATI ON OF ACTI ON THAT |'S OTHERW SE
PROVI DED BY STATUTE OR COMMON LAW

(3) AS USED IN THI S SECTI O\:

(A) "GROSSLY NEGLI GENT" MEANS CONDUCT SO RECKLESS AS TO
DEMONSTRATE A SUBSTANTI AL LACK OF CONCERN FOR WHETHER | NJURY
RESULTS.

(B) "PERSON' MEANS AN | NDI VI DUAL OR A PARTNERSHI P, CORPORATI ON,
LI M TED LI ABI LI TY COVPANY, ASSOCI ATI ON, OR OTHER LEGAL ENTI TY.

(C) "PRODUCT LI ABILITY ACTI ON' MEANS THAT TERM AS DEFI NED | N
SECTI ON 2945.

~ Enacting section 1. Sections 2965, 2966, and 2967 of the
revised judicature act of 1961, 1961 PA 236, MCL 600. 2965, 600. 2966,
and 600. 2967, as added b% this amendatory act, do not appiy to a
catjs]e of action arising before the effective date of this amendatory
act .
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