HB 4446, As Passed Senate, June 3, 1998

SENATE SUBSTITUTE FOR
HOUSE BILL NO. 4446
(As anmended June 3, 1998)
(1 of 3)

A Dbill to amend 1961 PA 236, entitled "Revised judicature act
of 1961," by anendi ng sections 821, 822, 2952, and 2953 ( MCL
600. 821, 600. 822, 600.2952, and 600.2953), section 821 as anended by
1996 PA 388, section 822 as anended by 1996 PA 374, section 2952 as
added by 1984 PA 276, and section 2953 as added by 1988 PA 50; and
to repeal acts and parts of acts.
THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Sec. 821. (1) The follow ng probate judges shall not engage in
the practice of |Iaw other than as a judge and shall receive, subject
to subsection (7), an annual salary provided in this section:

(a) A probate judge of a county that is not part of a proposed
probate court district described in section 807.

(b) The probate judge in each probate court district in which a
majority of the electors voting on the question in each county of
probate court district has approved or approves creation of the
district.

(c) A probate judge in a county having a popul ati on of 15, 000
or nore ACCORDI NG TO THE 1990 FEDERAL DECENNI AL CENSUS, if the
county is not part of a probate court district created pursuant to
| aw.

(2) Until the salary of a justice of the supreme court exceeds
$128, 538. 00, each probate judge shall receive an annual sal ary of
$109, 257. 00 determi ned as foll ows:

(a) A mninmm annual salary of $63, 533. 00.

(b) An additional salary of $45,724.00 paid by the county or by
the counties conprising a probate court district. |f a probate
judge receives a total additional salary of $45,724.00 fromthe
county, or fromthe counties conprising a probate court district,
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and does not receive less than or nore than $45, 724. 00, i ncl udi ng
any cost-of-living allowance, the state shall reinburse the county
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or counties the amount that the county or counties have paid to the
j udge.

(3) If the salary of a justice of the suprene court exceeds
$128, 538. 00, each probate judge shall receive an annual sal ary
determ ned as foll ows:

(a) A mninmm annual salary of the difference between 85% of
the salary of a justice of the suprenme court and $45, 724. 00.

(b) An additional salary of $45,724.00 paid by the county or by
the counties conprising a probate court district. |f a probate
judge receives a total additional salary of $45,724.00 fromthe
county, or fromthe counties conprising a probate court district,
and does not receive less than or nore than $45, 724. 00, i ncl udi ng
any cost-of-living all owance, the state shall reinburse the county
or counties the amount that the county or counties have paid to the
j udge.

(4) Six thousand dollars of the m ni num annual sal ary provided
in subsection (2), (3), or (4) shall be paid by the county, or by
the counties conprising a probate court district, and the bal ance of
that m ni mum annual salary shall be paid by the state as a grant to
the county or the counties conprising the probate court district.
The county, or the counties conprising the probate court district,
shall in turn pay that anmount to the probate judge. Beginning
January 1, 1997, the state shall annually reinburse the county or
counties $6,000.00 for each probate judge to offset the cost of the
county or counties required by this section.

(5) The salary provided in this section —shatH—be— IS ful
conpensation for all services perforned by a probate judge, except
as otherwi se provided by law. In a probate court district, each
county of the district shall contribute to the salary in the sane
proportion as the popul ation of the county bears to the popul ati on
of the district.

(6) An additional salary determ ned by the county board of
comm ssioners may be increased during a termof office but shall not
be decreased except to the extent of a general salary reduction in
all other branches of governnment in the county. In a county where
an additional salary is granted, it shall be paid at the sane rate
to all probate judges regularly holding court in the county.

(7) An increase in the anmount of salary payable to a judge
under subsection (1) caused by an increase in the salary payable to
a justice of the suprenme court resulting fromthe operation of —Aet

of—the—M-echtgan—Conptted—+taws— 1968 PA 357, MCL 15.211 TO 15. 218,
shatH+— | S not —be— effective until February 1 of the year in which
the increase in the salary of a justice of the suprenme court becones
effective. |If an increase in salary becones effective on February 1
of a year in which an increase in the salary of a justice of the
suprene court becones effective, the increase —shatt—be— IS
retroactive to January 1 of that year.

Sec. 822. (1) The probate judge of a county having a
popul ati on of |ess than 15,000 ACCORDI NG TO THE 1990 FEDERAL
DECENNI AL CENSUS and conprising part of a proposed probate court
district in which the electors of 1 or nore counties —thereof— OF
THE PROBATE COURT DI STRI CT di d not approve the —safe— PROBATE COURT
DI STRICT shall receive an annual salary of $20,000.00. Six thousand
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dollars of the m ni mum annual sal ary provided by this subsection
shal | be paid by the county and the bal ance of the m ni nrum annual
salary shall be paid by the state as a grant to the county. The
county shall, in turn, pay that amount to the probate judge.
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(2) The annual salary provided in subsection (1) may be
i ncreased but shall not be decreased during the termfor which the
probate judge has been el ected or appointed. This salary —shatHt—be—
IS in full conpensation for all services perforned by the person as
probate judge, except as otherw se provided by law. A probate judge
whose annual salary is provided in subsection (1) shall not
represent a party in a contested proceeding in the probate court of
this state.

(3) In addition to the salary provided in subsection (1), a
probate judge may receive fromthe county in which he or she
regul arly holds court an additional salary of not nore than
$43, 000. 00, as determ ned by the county board of comm ssioners. The
additional salary may be increased during a termof office but shal
not be decreased except to the extent of a general salary reduction
in all other branches of governnent in the county.

(4) The total annual salary of a probate judge, including the
sal ary provided in subsection (1) and any additional salary granted
by the county under subsection (3), shall not exceed $63, 000. 00.

(5) From funds appropriated to the judiciary, the state shal
pay to a county described in subsection (1) a state salary
st andardi zati on paynent of $5,750.00 for each probate judge and an
addi ti onal paynent of $6,000.00 for each probate judge to offset the
portion of m nimum annual salary paid by the county.

Sec. 2952. (1) —Exetustve—of—any pena——sanctions—whtech—ray

penatty—provided—+n—subseet+on—<4)— | N ADDI TI ON TO APPLI CABLE
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PENAL SANCTI ONS, A PERSON WHO MAKES, DRAWS, UTTERS, OR DELI VERS A
CHECK, DRAFT, OR ORDER FOR PAYMENT OF MONEY UPON A BANK OR OTHER
DEPOSI TORY, PERSON, FIRM OR CORPORATI ON THAT REFUSES TO HONOR
THE CHECK, DRAFT, OR ORDER FOR LACK OF FUNDS OR CREDIT TO PAY OR
BECAUSE THE MAKER HAS NO ACCOUNT W TH THE DRAWEE | S LI ABLE FOR
THE AMOUNT OF THE DI SHONORED CHECK, DRAFT, OR ORDER, PLUS A PRO
CESSI NG FEE, CIVIL DAVMAGES, AND COSTS, AS PROVIDED IN THI S

SECTI ON.

(2) —Any— A payee OR AN AGENT OF A PAYEE may nmake a witten
demand for paynent of a check, draft, or order of the type speci-
fied in subsection (1), which demand —shatt— MAY be delivered to
t he maker by —eertif+ed— FI RST- CLASS mai |l . ———+return—r+ecetrpt
refuested—and—detveryrestrieted—tothe—addressee— The text of

the witten denmand shall be as foll ows:
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"A CHECK, DRAFT, OR ORDER FOR PAYMENT COF MONEY DRAVWN BY YQU
FOR $ WAS RETURNED TO ME/ US/ QUR CLI ENT (CLI ENT' S NAME)

DI SHONORED FOR:
[ ] I NSUFFI Cl ENT FUNDS
[ ] NO ACCOUNT
TH S NOTICE IS A FORMAL DEMAND FOR PAYMENT OF THE FULL
AVOUNT OF THE DI SHONORED CHECK, DRAFT, OR ORDER PLUS A PROCESSI NG
FEE OF $25.00 FOR A TOTAL AMOUNT OF $ . |F YOU PAY THI S

TOTAL AMOUNT W THI N 7 DAYS, EXCLUDI NG WEEKENDS AND HOLI DAYS, AFTER
THE DATE THI S NOTI CE WAS MAI LED,
NO FURTHER Cl VIL ACTION WLL BE TAKEN AGAI NST YOQOU.

IF YOU DO NOT PAY THE S AS REQUESTED ABOVE, BUT
W TH N 30 DAYS AFTER THE DATE TH S NOTI CE WAS MAI LED YOU PAY THE
AVOUNT OF THE DI SHONORED CHECK, DRAFT, OR ORDER PLUS A $35.00
PROCESSI NG FEE, FOR A TOTAL AMOUNT OF $_ , NO FURTHER

ClVIL ACTION WLL BE TAKEN AGAI NST YOQOU.
| F YOU FAIL TO PAY El THER AMOUNT | NDI CATED ABOVE, |/WE/ QUR

17 CLIENT WLL BE AUTHORI ZED BY STATE LAW TO BRING A ClVIL ACTI ON

AGAI NST YOU TO DETERM NE YOUR LEGAL RESPONSI Bl LI TY FOR PAYMENT OF
THE CHECK, DRAFT, OR ORDER AND CI VI L DAMAGES AND COSTS ALLOWED BY
LAW

| F YOU DI SPUTE THE DI SHONORI NG OF THI S CHECK, DRAFT, OR
ORDER, YQU SHOULD ALSO CONTACT YOUR BANK OR FI NANCI AL | NSTI TUTI ON
| MMEDI ATELY. ".

(3) —+H—therraker—tatts—topaytheamrount—of—the—check:-
et or—i I I . I : . :
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4)— THE MAKER OF A DI SHONORED CHECK, DRAFT, OR ORDER FOR
PAYMENT OF MONEY |'S LI ABLE TO THE PAYEE AS PROVI DED I N
SUBSECTION (4) |F THE MAKER FAILS TO PAY 1 OF THE FOLLOW NG I N
CASH TO THE PAYEE OR A DESI GNATED AGENT OF THE PAYEE AFTER THE
MAI LI NG OF A WRI TTEN DEMAND FOR PAYMENT PURSUANT TO
SUBSECTI ON ( 2):
DATE (fﬁI?E WRII—!?#QN7DE©IX§D EXR%IUBIEBG WEEKENDS AND HOLI DAYS, AFTER THE
I N SUBSECTION (2) IS MAILED, THE FULL AMOUNT OF THE DI SHONORED
CHECK, DRAFT, OR ORDER, PLUS A PROCESSI NG FEE OF $25. 00.

(B) WTHI N 30 DAYS AFTER THE DATE OF THE MAI LI NG OF THE
NOTI CE PROVI DED | N SUBSECTI ON (2), THE FULL AMOUNT OF THE DI SHON-
ORED CHECK, DRAFT, OR ORDER, PLUS A PROCESSI NG FEE OF $35. 00.

(4) Except as otherwi se provided in —thts—subseet+on—ant—
subsection (5), a maker who fails to make paynent pursuant to
subsection (3) —shatt—be— AND WHO | S FOUND RESPONSI BLE FOR PAY-

MENT IN A CIVIL ACTION IS |iable to the payee ——inetuding—the

the—eheek— FOR PAYMENT OF ALL OF THE FOLLOW NG

(A) THE FULL AMOUNT OF THE CHECK, DRAFT, OR ORDER

(B) GVIL DAMAGES OF 2 TI MES THE AMOUNT OF THE DI SHONORED
CHECK, DRAFT, OR ORDER OR $100. 00, WH CHEVER | S GREATER
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(C© COSTS OF $250. 00.

(5) SUBSECTI ON (4) DOES NOT APPLY | F, BEFORE THE TRIAL OF AN
ACTI ON BROUGHT PURSUANT TO THI S SECTI ON, THE MAKER PAYS TO THE
PAYEE OR A DESI GNATED AGENT OF THE PAYEE, IN CASH, THE TOTAL OF
THE AMOUNTS DESCRI BED | N SUBSECTI ON (3) (B), PLUS REASONABLE
COSTS, NOT EXCEEDI NG $250. 00, AS AGREED TO BY THE PARTI ES.

(6) An action under this section may be brought in the smal
clainms division of the district court, if it does not exceed the
jurisdiction of the small clains division, or in any other appro-
priate court. If the amount of the check exceeds the jurisdic-
tion of the small clains division, the action may still be
brought in the small clains division, but the anpbunt of danmnages

awar ded shall not exceed the jurisdiction of the small clains

di vi si on.
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Sec. 2953. (1) In addition to —any— APPLI CABLE penal
—sanet+on— SANCTI ONS, a person who commts an act for which he or
she could be charged wth —t+he—<c+r+rre—of— retail fraud in the
first, —er— second, OR THH RD degree ——as—deft+ned—+n— UNDER sec-
tions 356¢c and 356d of the M chigan —Penat—Code—Act—No—328—o6f
the—PubHtAets—of 1931 —betnrg——secttons—+56-356c—and—+56-356d—of
the—M-chi-gan—Conpitet—taws,—shat—be— PENAL CODE, 1931 PA 328,
MCL 750. 356C AND 750. 356D, IS liable to the nerchant who is the
victimof the act for the full retail price of unrecovered prop-
erty or recovered property that is not in salable condition, and
—a— civil —penatty— DAMAGES of 10 tinmes the retail price of the
property, but not |ess than —$46-66— $75.00 and not nore than
—$166-66— $200. 00.

(2) The nmerchant who is the victimof retail fraud in the
first, —e+— second, OR THI RD degree, or an agent of the nerchant,
may nmeke a witten demand for paynent of the amount for which the
person who commtted the act is |iable under subsection (1).
Except for a sole proprietorship, a nenber of managenent, ot her
than the initial detaining person, shall evaluate the validity of
the accusation that the person commtted the act and shal
approve the accusation in witing before a witten demand for
paynment is issued. The demand for paynent —shatH— MAY be deliv-
ered to the person from whom paynent is demanded —+nA—persoen—o6r—
by —eert+f+ed— FI RST- CLASS mai | . ——+return—+ecetpt—reqguested,—and
tdetHvery—restrieted—tothe—-addressee— The text of the witten

demand shall be as foll ows:
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10 th-stret—court—You—and—thererechant—rayberepre—
11 sented—by—atamyer—antd—havether+ght—to—-appeat—to
12 a—htgher—cotrt—

13 esttons—regarding—court—procedures—ean—be
14 answered—by—the—eterk—of—thedistr+et—court——

15 "WE HAVE CAUSE TO BELI EVE THAT ON __( DATE) YOU, OR YOUR
16 MNOR CHILD __ (CHILD S NAME) , COW TTED RETAI L FRAUD I N THE

17 FI RST, SECOND, OR THI RD DEGREE BY __( DESCRI PTI ON OF ACTI ON AND
18 PROPERTY | NVOL VED) IN OQUR STORE OR IN I TS | MMEDI ATE VICI NI TY.

19 STATE LAW AUTHORI ZES US TO DEMAND | N WRI TI NG THAT YOU DO ALL
20 OF THE FOLLON NG, AS APPLI CABLE:

21 [ ] RETURN THE PROPERTY | N SALABLE CONDI TI ON OR PAY TO

22 us s , VH CH REPRESENTS THE FULL RETAIL PRI CE OR

23 THE REMAI NI NG BALANCE OF THE FULL RETAIL PRI CE OF THE

24 PROPERTY.
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[ ] PAYTOUS $ , VWH CH REPRESENTS THE FULL

RETAI L PRI CE OF THE RECOVERED PROPERTY THAT IS NOT IN

SALABLE CONDI Tl ON.

[ ] PAY TOUS ClVIL DAMAGES | N AN AMOUNT EQUAL TO 10

TI MES THE RETAIL PRI CE OF THE PROPERTY | NVOLVED, BUT

NOT LESS THAN $50. 00 OR MORE THAN $200. 00, EQUALI NG A

TOTAL AMOUNT OF $_

THIS NOTICE | S A FORVAL DEMAND FOR RETURN OF THE PROPERTY
| N\VOLVED, | F APPLI CABLE, AND THE PAYMENT OF THE AMOUNTS | NDI CATED
ABOVE, EQUALING A TOTAL AMOUNT OF $_ .| F YOU RETURN ANY
UNRECOVERED PROPERTY AND PAY THE AMOUNTS | NDI CATED ABOVE TO US
W TH N 30 DAYS AFTER THE DATE THI S NOTI CE WAS MAI LED, WE W LL NOT
TAKE ANY FURTHER CI VI L ACTI ON AGAI NST YQU.

YOU ARE NOT REQUI RED TO RESPOND TO THI' S DEMAND | F YQU
BELI EVE THAT YOU OR YOUR M NOR CHI LD ARE NOT GUILTY OF COW TTI NG
RETAI L FRAUD OR | F YOU CHOOSE NOT TO RESPOND. I F YOU FAIL TO
COWLY WTH THI S DEMAND, WE W LL BE AUTHORI ZED BY STATE LAW TO
BRING A ClVIL ACTI ON AGAI NST YOU TO DETERM NE YOUR LEGAL RESPON-
SIBILITY FOR THE RETURN OF ANY UNRECOVERED PROPERTY AND THE PAY-
MENT OF THE AMOUNTS | NDI CATED ABOVE PLUS THE COST OF THE ACTI ON,
| NCLUDI NG REASONABLE ATTORNEY FEES.

THESE Cl VI L PROCEEDI NGS DO NOT PREVENT CRI M NAL PROSECUTI ON
FOR THE ALLEGED ACT OF RETAI L FRAUD. ".

(3) t4)— If the person to whoma witten demand i s nade
under subsection (2) conplies with the witten demand wi thin

30 days after —+ts—+eeetpt— THE DATE THE WRI TTEN DEMAND | S
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MAI LED, that person shall incur no further civil liability to the
merchant fromthe act of retail fraud.

(4) —€5)— A person who commts an act described in
subsection (1) and who fails to conply with a witten demand
under subsection (2) —shat—be— IS liable to the nerchant for the
full retail price of the property, unless the property was recov-
ered in salable condition, plus —a civil —penratty— DAMAGES of 10
TIMES THE RETAIL PRI CE OF THE PROPERTY BUT NOT LESS THAN $50. 00
OR MORE THAN $200. 00, and —+easonabte— costs OF THE ACTI ON, —not
exceeting—$50-—06— | NCLUDI NG REASONABLE ATTORNEY FEES.

(5) 69— If acivil action is filed pursuant to this sec-
tion and before the trial of the action is comrenced the person
to whoma witten denand was nade under subsection (2) pays the
merchant in cash the anount demanded, subsection —(5—shatHH— (4)
DCES not apply.

(6) —AH— An action under this section may be brought in the
small clains division of the district court or in any other court
of conpetent jurisdiction. |If the anobunt demanded exceeds the
jurisdiction of the small clains division, the action may stil
be brought in the small clains division, but the anount recovered
shal | not exceed the jurisdiction of the small clains division.

(7) —8)— A nerchant may recover damages in an anount allow
abl e under this section in a civil action in a court of conpetent
jurisdiction against the parent or parents of an unemanci pated
m nor who lives with his or her parent or parents and who commts

an act described in subsection (1).
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(8) 99— A nmerchant may recover the anmount for which a
person is civilly liable under this section only if a formnal
police report is filed w th —theprosecuting—attorney—or—funrtet—
pat—atterney— A LOCAL LAW ENFORCEMENT AGENCY THAT HAS JURI SDI C-
TI ON OVER THE LOCATI ON WHERE THE VI OLATI ON TOOK PLACE, WH CH
REPORT SETS FORTH FACTS al l eging that the person has conmtted
retail fraud in the first, —e+— second, OR THI RD degree or vi o-
| ated a | ocal ordinance substantially corresponding to
section 218, 356, 356c, or 356d of the M chigan penal code, —Aet
Ne—328—of—thePubte—-Aets—of—1931—betngSsections—+56-—218+
+56—356—756-356€6,—and—+50-356d—of theM-ehigan—Conpitet—tawns—
1931 PA 328, MCL 750.218, 750.356, 750.356C, AND 750. 356D
regardl ess of the outcone of any crimnal action.

(9) 36— Notw thstanding any other provision of this sec-
tion, a nerchant shall not recover —a— civil —penatty— DAMAGES
for an act of retail fraud in the first, —ef— second, OR TH RD
degree with regard to a particular itemof property if the ner-
chant viol ated section 3 of —Aet—No—449—of thePubt+e—-Acts—of
1976—betng—secton—445-353—of—theM-echigan—Conmptted—taws— 1976
PA 449, MCL 445.353, with regard to that item of property and the
vi ol ati on was not caused by the person who commtted the act of
retail fraud.

Enacting section 1. This anendatory act takes effect
January 1, 1999.

Enacting section 2. Section 222 of the revised judicature act
of 1961, 1961 PA 236, MCL 600. 222, is repealed effective January 1,

1999.
Enacting section 3. This anendatory act does not take

effect unless all of the following bills of the 89th Legislature

are enacted into | aw
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(a) House Bill No. 4444.
(b) House Bill No. 4445.
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