HB 4728, As Passed Senate, October 29, 1997

HOUSE BILL NO. 4728

A bill to anmend 1931 PA 328, entitled
"The M chi gan penal code,"
by anmendi ng sections 263 and 264 (MCL 750. 263 and 750. 264); and
to repeal acts and parts of acts.
THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

1 Sec. 263. (1) —Forgingand—counterfettingtraderrarks,

\I Y 1J U vV U CA WATAY v Y CA U

9 A PERSON WHO W LLFULLY COUNTERFEI TS AN | DENTI FYI NG MARK wi t h

10 intent to deceive or defraud —the—purchaser—er—manufacturer—of
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HB 4728, As Passed Senate, October 29, 1997

thereof——shatt—be— ANOTHER PERSON OR TO REPRESENT AN | TEM OF
PROPERTY OR SERVI CE AS BEARI NG OR | DENTI FI ED BY AN AUTHORI ZED

| DENTI FYI NG MARK IS guilty of a m sdeneanor —— puni shabl e by

i npri sonment —+nA—the—ecountyjatt— for —atermof— not nore than 1
year ——— or —by— a fine of not nore than —586—deH-ars— $500. 00,
OR BOTH.

(2) EXCEPT AS PROVI DED | N SUBSECTI ON (3), A PERSON WHO W LL-
FULLY DELI VERS, OFFERS TO DELI VER, USES, DI SPLAYS, ADVERTI SES, OR
POSSESSES W TH | NTENT TO DELI VER ANY | TEM OF PROPERTY OR SERVI CES
BEARI NG, OR | DENTI FI ED BY A COUNTERFEIT MARK, IS GULTY CF AMS-
DEMEANOR PUNI SHABLE BY | MPRI SONVENT FOR NOT MORE THAN 1 YEAR OR A
FINE OF NOT MORE THAN $500. 00 OR 3 TI MES THE AGGREGATE VALUE OF
THE VI OLATI ON, WHI CHEVER | S GREATER, OR BOTH | MPRI SONVENT AND A
FI NE.

(3) A PERSON WHO VI OLATES SUBSECTION (2) IS GULTY OF A
FELONY PUNI SHABLE BY | MPRI SONVENT FOR NOTT MORE THAN 5 YEARS OR A
FI NE OF NOT MORE THAN $50, 000. 00 OR 3 TI MES THE AGGREGATE VALUE
OF THE VI OLATI ON, WHI CHEVER | S GREATER, OR BOTH | MPRI SONVENT AND
A FINE, |F ANY OF THE FOLLOW NG APPLY:

(A) THE PERSON HAS A PRI OR CONVI CTI ON UNDER THI S SECTI ON,
SECTI ON 264 OR 265A, OR FORMER SECTI ON 265 OR A LAWOF THE UNI TED
STATES OR ANOTHER STATE SUBSTANTI ALLY CORRESPONDI NG TO THI S SEC-
TI ON, SECTI ON 264 OR 265A, OR FORMER SECTI ON 265.

(B) THE VI OLATI ON | N\VOLVED MORE THAN 100 | TEMS OF PROPERTY.

(C) THE AGGREGATE VALUE OF THE VI OLATION | S MORE THAN
$1, 000. 00.
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HB 4728, As Passed Senate, October 29, 1997

4728 as anended COctober 28, 1997 3
(4) A PERSON WHO W LLFULLY MANUFACTURES OR PRODUCES AN | TEM
OF PROPERTY BEARI NG OR | DENTI FI ED BY A COUNTERFEIT MARK IS GUILTY
OF A FELONY PUNI SHABLE BY | MPRI SONMENT FOR NOT MORE THAN 5 YEARS
OR A FINE OF NOT MORE THAN $50, 000. 00 OR 3 TI MES THE AGGREGATE
VALUE OF THE VI OLATI ON, WHI CHEVER | S GREATER, OR BOTH | MPRI SON-
MENT AND A FI NE.
(5 WLLFUL POSSESSI ON OF MORE THAN 25 | TEMS OF PROPERTY
BEARI NG OR | DENTI FI ED BY A COUNTERFEI T MARK G VES RISE TO A
REBUTTABLE PRESUVMPTI ON THAT THE PERSON POSSESSED THOSE | TEMS W TH
| NTENT TO DELI VER THEM I N VI CLATI ON OF SUBSECTI ON (2).
(6) ANY | TEM OF PROPERTY BEARI NG A COUNTERFEI T MARK SHALL BE
SEI ZED UNDER WARRANT OR | NCI DENT TO A LAWFUL ARREST. AN | TEM OF
PROPERTY THAT BEARS A COUNTERFEI T MARK IS SUBJECT TO FORFEI TURE | N
THE SAME MANNER AS PROVI DED I N SECTI ONS 4701 TO 4709 OF THE REVI SED
JUDI CATURE ACT OF 1961, 1961 PA 236, MCL 600.4701 TO 600.4709. UPON
DETERM NATI ON THAT AN | TEM OF PROPERTY BEARS A COUNTERFEI T MARK, THE
COURT SHALL ORDER THE | TEM FORFEI TED AND SHALL DO 1 OF THE
FOLLOW NG
(A IF THE OWNER OF THE | DENTI FYI NG MARK REQUESTS, RETURN THE
| TEM TO THAT OMNER FOR DESTRUCTI ON OR ANOTHER DI SPOSI TI ON OR USE
APPROVED BY THE COURT.
e o L 11 ARSENCE 054 EQLEST UDER LB 5104 () R
% glng? éHEAI_-IBEﬁTNﬁ-F”YIVEGD,VEEIiﬁl TION OR USE W TH THE CONSENT OF THE
(7) AS USED IN THI' S SECTI ON AND SECTI ON 264:
(A) "AGGREGATE VALUE OF THE VI OLATI ON' MEANS THE TOTAL VALUE
OF ALL I TEMS OF PROPERTY OR SERVI CES BEARI NG OR | DENTI FI ED BY A
COUNTERFEI T MARK AND | NVCOLVED I N THE VI OLATI ON, DETERM NED USI NG

THE DEFENDANT' S REGULAR OR | NTENDED SELLI NG PRI CE FOR EACH | TEM
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4
OR SERVICE OR, |IF AN I TEM OF PROPERTY | S | NTENDED AS A COVPONENT
OF A FI Nl SHED PRODUCT, THE DEFENDANT' S REGULAR OR | NTENDED SELL-
I NG PRICE OF THE FI Nl SHED PRODUCT | N VWH CH THE COVPONENT WOULD BE
USED.

(B) "COUNTERFEI T MARK" MEANS EI THER OF THE FOLLOW NG

(1) A COPY ORI MTATION OF AN | DENTI FYI NG MARK W THOUT
AUTHORI ZATI ON BY THE | DENTI FYI NG MARK' S OANER.

(11) AN | DENTI FYI NG MARK AFFI XED TO AN | TEM OF PROPERTY OR
| DENTI FYI NG SERVI CES W THOUT AUTHORI ZATI ON BY THE | DENTI FYI NG
MARK' S OANER.

(C "DELI VER" MEANS TO ACTUALLY OR CONSTRUCTI VELY TRANSFER
OR ATTEMPT TO TRANSFER AN | TEM OF PROPERTY FROM 1 PERSON TO
ANOTHER, REGARDLESS OF WHETHER THERE |I'S AN AGENCY RELATI ONSHI P.

(D) "1 DENTI FYI NG MARK" MEANS A TRADEMARK, SERVI CE MARK,
TRADE NAME, NAME, LABEL, DEVICE, DESIGN, SYMBCOL, OR WORD, | N ANY
COMVBI NATI ON, LAWFULLY ADCPTED OR USED BY A PERSON TO | DENTI FY
| TEMS OF PROPERTY MANUFACTURED, SOLD, OR LI CENSED BY THE PERSON
OR SERVI CES PERFORVED BY THE PERSON.

(E) "PERSON' MEANS AN | NDI VI DUAL, PARTNERSHI P, CORPORATI ON,
LI M TED LI ABI LI TY COVPANY, ASSOCI ATI ON, UNI ON, OR OTHER LEGAL
ENTITY. FOR PURPOSES OF OMNERSHI P OF AN | DENTI FYI NG MARK, PERSON
| NCLUDES A GOVERNMENTAL ENTI TY.

Sec. 264. ' €55 ; ; =

have—+ra—hts—possesstonrn—any— A PERSON WHO POSSESSES A COUNTERFEI T
MARK W TH | NTENT TO USE OR DELIVER I T, WHO POSSESSES A di e,

pl at e, engraving, —or—printed—tabel—brand—stanp—wapper—ot
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HB 4728, As Passed Senate, October 29, 1997

4728 as amended COctober 28, 1997 5

sate—of —any—goods,—wares—or—rerchantise;— TEMPLATE, PATTERN, OR
MATERIAL with intent to —u%e—ef—'se{—l—t—he—s—m—d—&—e—pi—at—e—eﬁgﬁavr

Aext—preceding—sectton—shaH—upon—convict+on—thereof—be— CREATE
A COUNTERFEI'T MARK, OR WHO POSSESSES AN | DENTI FYI NG MARK W THOUT

AUTHORI ZATI ON OF THE | DENTI FYI NG MARK' S OANER AND W TH | NTENT TO
CREATE A COUNTERFEIT MARK | S guilty of a m sdenmeanor —— puni sh-
abl e by inprisonnent —+na—the—countytatt—of— FOR not nore than 1
year —— or —by— A fine of not nore than —586—dett+ars— $500. 00,
OR BOTH.

Enacting section 1. Section 265 of the M chigan penal code,

1931 PA 328, MCL 750. 265, is repeal ed.
1 19[3Enact| ng section 2. This anendatory act takes effect Novenber

Enact| ng section [3]. This anendatory act does not take
ef fect unless House Bill No. 4729
of the 89th Legislature is enacted into

| aw.
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