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HB 4740, As Passed Senate, June 4, 1998

SENATE SUBSTITUTE FOR
HOUSE BILL NO. 4740

A bill to amend 1981 PA 118, entitled
"An act to requlate notor vehicle manufacturers, distributors,
whol| esal ers, dealers, and their representatives; to regul ate
deal i ngs between manufacturers and distributors or wholesal ers
and their dealers; to regul ate dealings between manufacturers,
distributors, wholesalers, dealers, and consumers; to prohibit
unfair practices; to provide renedies and penalties; and to
repeal certain acts and parts of acts,”
by anendi ng sections 2, 3, 5, 13, and 14 (MCL 445. 1562, 445. 1563,
445, 1565, 445. 1573, and 445. 1574), section 2 as anended by 1983
PA 188, and by addi ng section 22a.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Sec. 2. (1) "d osed deal ership" neans a new notor vehicle
deal er whose deal er agreenent has been term nated, cancel ed, dis-
conti nued, or not renewed.

(2) "Deal er agreenent"” neans the agreenent or contract in
witing between a —manufaeturer— distributor —— and a new not or

vehi cl e deal er, BETWEEN A MANUFACTURER AND A DI STRI BUTOR OR A NEW
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House Bill No. 4740 2

MOTOR VEH CLE DEALER, OR BETWEEN AN | MPORTER AND A DI STRI BUTOR OR
A NEW MOTOR VEHI CLE DEALER, which purports to establish the |ega
rights and obligations of the parties to the agreenent or con-
tract with regard to the purchase and sal e OR RESALE of new AND
UNALTERED not or vehi cl es and accessories for notor vehicles.

(3) "Designated fam |y nenber" neans the spouse, child,
grandchil d, parent, brother, or sister of a deceased new notor
vehicle dealer who is entitled to inherit the deceased dealer's
ownership interest in the new notor vehicle deal ership under the
terms of the dealer's will, or who has otherw se been desi gnat ed
in witing by a deceased deal er to succeed the deceased dealer in
the new notor vehicle dealership, or is entitled to inherit under
the laws of intestate succession of this state. Wth respect to
an i ncapacitated new notor vehicle dealer, the termneans the
person appointed by a court as the |legal representative of the
new notor vehicle dealer's property. The termalso includes the
appoi nted and qualified personal representative and the testanen-
tary trustee of a deceased new notor vehicle dealer. However,
the termshall nmean only that designated successor nom nated by
the new notor vehicle dealer in a witten docunent filed by the
dealer with the manufacturer or distributor, if such a docunent
is filed.

Sec. 3. (1) "Distributor" nmeans any person, | NCLUD NG AN
| MPORTER, resident or nonresident, who IS ENGAGED I N THE BUSI NESS
PURSUANT TO A DEALER AGREEMENT, in whole or in part, —effers— OF

COFFERI NG for sale, —setHs— SELLING or —tistributes—any—
DI STRI BUTI NG new AND UNALTERED not or —wehiele— VEH CLES to a new
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HB 4740, As Passed Senate, June 4, 1998
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not or vehicle dealer, —o6f— who maintains a factory representative
FOR SUCH PURPCSES, resident or nonresident, or who controls any
person, resident or nonresident, who in whole or in part offers
for sale, sells, or distributes —afy— new AND UNALTERED not or
—vehtete— VEH CLES to a new notor vehicle dealer. DI STRI BUTOR
DOES NOT | NCLUDE A PERSON WHO ALTERS OR CONVERTS MOTOR VEHI CLES
FOR SALE TO A NEW MOTOR VEHI CLE DEALER.

(2) "Established place of business" neans a pernmanent,
encl osed commercial building located wwthin this state easily
accessi ble and open to the public at all reasonable tines and at
whi ch the business of a new notor vehicle dealer, including the
di splay and repair of notor vehicles, may be lawfully carried on
in accordance with the ternms of all applicable buildings codes,
zoni ng, and ot her |and-use regul atory ordi nances.

(3) "Factory branch" nmeans an office naintai ned by a manu-
facturer or distributor for the purpose of selling or offering
for sale —— vehicles to a distributor, whol esaler, or new notor
vehicle dealer, or for directing or supervising in whole or in
part factory or distributor representatives. The termincludes
any sal es pronotion organization mai ntai ned by a manufacturer or
di stributor which is engaged in pronoting the sale of a particu-
| ar make of new notor vehicles in this state to new notor vehicle
deal ers.

(4) "Factory representative" nmeans an agent or enployee of a
manuf acturer, distributor, or factory branch retai ned or enpl oyed

for the purpose of making or pronoting the sale of new notor
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HB 4740, As Passed Senate, June 4, 1998
House Bill No. 4740 4

vehicles or for supervising or contracting with new notor vehicle
deal ers or proposed notor vehicle deal ers.

Sec. 5. (1) "New notor vehicle" nmeans a notor vehicle which
is in the possession of the manufacturer, distributor, or whole-
saler, or has been sold only to a new notor vehicle dealer and on
which the original title has not been issued fromthe new notor
vehi cl e deal er

(2) "New notor vehicle dealer"” neans a person, | NCLUDI NG A
DI STRI BUTOR, who hol ds a deal er agreenent granted by a
manuf acturer, —ef— distributor, ORI MPORTER for the sale OR
DI STRIBUTION of its notor vehicles, who is engaged in the busi-
ness of purchasing, selling, exchanging, or dealing in new notor
vehi cl es and who has an established place of business in this
state.

(3) "Person" neans a natural person, partnership, corpora-
tion, association, trust, estate, or other legal entity.

(4) "Proposed new notor vehicle dealer" neans a person who
has an application pending for a new deal er agreenent with a nan-
ufacturer or distributor. Proposed notor vehicle deal er does not
i ncl ude a person whose deal er agreenent is being renewed or
conti nued.

Sec. 13. A manufacturer, | MPORTER, or distributor shall not
require any new notor vehicle dealer in this state to do any of
the fol |l ow ng:

(a) Order, or accept delivery of any new notor vehicle, OR
part or accessory —thereef— OF A NEW MOTOR VEHI CLE, equi pnent, or

any other commodity not required by |Iaw which was not voluntarily
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HB 4740, As Passed Senate, June 4, 1998
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ordered by the new notor vehicle dealer. This section —shatH—
DCES not —be—construed—to— prevent the manufacturer or distribu-
tor fromrequiring that new notor vehicle dealers carry a reason-
abl e inventory of nodels offered for sale by the manufacturer or
di stributor.

(b) Order or accept delivery of any new notor vehicle with
speci al features, accessories, or equipnment not included in the
list price of the new notor vehicle as publicly advertised by the
manuf acturer or distributor.

(c) Participate nonetarily in any advertising canpai gn or
contest, or purchase any pronotional materials, display devices,
or display decorations or material s —at—the—expense—ofthenew
motor—vehiete—deater— OR PAY OR ASSUMVE DI RECTLY | N CONNECTI ON
WTH THE SALE OF A NEW MOTOR VEHI CLE ANY PART OF THE COST OF A
REFUND, REBATE, OR DI SCOUNT MADE BY OR LAWFULLY | MPOSED BY THE
MANUFACTURER OR DI STRI BUTOR TO OR I N FAVOR OF A CONSUMER UNLESS
VOLUNTARI LY AGREED TO BY THE DEALER

(d) Enter into any agreenment with the manufacturer or dis-
tributor or do any other act prejudicial to the new notor vehicle
deal er by threatening to term nate a deal er agreenent or any con-
tractual agreenent or understandi ng existing between the dealer
and the manufacturer or distributor. Notice in good faith to any
deal er of the dealer's violation of any terns or provisions of
the deal er agreenent shall not constitute a violation of this
act .

(e) Change the capital structure of the new notor vehicle

deal ership or the neans by or through which the deal er finances
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HB 4740, As Passed Senate, June 4, 1998
House Bill No. 4740 6

the operation of the dealership, if the dealership at all tines
nmeets any reasonabl e capital standards determ ned by the manufac-
turer in accordance with uniformy applied criteria.

(f) Refrain fromparticipation in the nmanagenent of, invest-
ment in, or the acquisition of, any other |ine of new notor vehi-
cle or related products, provided that the deal er maintains a
reasonable line of credit for each make or line of vehicle,
remains in conpliance with reasonable facilities requirenents,
and makes no change in the principal managenent of the deal er

(g) Change the location of the new notor vehicle deal ership
or make any substantial alterations to the deal ership prem ses,
where to do so woul d be unreasonabl e.

(h) Prospectively assent to a rel ease, assignnent, novation,
wai ver, or estoppel which would relieve any person fromliability
i nposed by this act; REQU RE THAT ANY DEALER AGREEMENT BE GOV-
ERNED BY THE LAWS OF A STATE OTHER THAN THI S STATE; or, ABSENT A
CONTRACTUAL AGREEMENT, require any controversy between a new
not or vehicle dealer and a manufacturer, | MPORTER, or distributor
to be —referredto—aperson—other—than—the—duby—constituted

. oy I . I e : I o
be—bindinrg—upon—thenewnotor—vehiete—deater— ARBI TRATED OR LI TI -
GATED QUTSIDE THI S STATE. SUCH A PROVI SION I N A DEALER AGREEMENT
'S VO D AND UNENFORCEABLE. HOWEVER, THI' S SUBDI VI SI ON DOES NOT
PRECLUDE THE PARTI ES TO AN AGREEMENT TO AGREE TO CONDUCT ARBI TRA-
TION OF A DI SPUTE AT A LOCATI ON QUTSI DE THI S STATE.

Sec. 14. (1) A manufacturer or distributor shall not do any

of the follow ng:
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House Bill No. 4740 7
(a) ] W el el

the—ranufacturer—or—di-st+r+butor— ADOPT, CHANGE, ESTABLI SH, OR

| MPLEMENT A PLAN OR SYSTEM FOR THE ALLOCATI ON AND DI STRI BUTI ON OF
NEW MOTOR VEHI CLES TO NEW MOTOR VEHI CLE DEALERS THAT | S ARBI TRARY
OR CAPRI Cl QUS, OR MODI FY AN EXI STI NG PLAN OR SYSTEM THAT CAUSES
THE PLAN OR SYSTEM TO BE ARBI TRARY OR CAPRI Cl OUS.

manufacturer—or—ei-stri+buter— FAIL OR REFUSE TO ADVI SE OR DI S-
CLOSE TO ANY NEW MOTOR VEHI CLE DEALER HAVI NG A DEALER AGREEMENT,
UPON WRI TTEN REQUEST THEREFORE, THE BASI S UPON VH CH NEW MOTOR
VEH CLES OF THE SAME LI NE MAKE ARE ALLOCATED OR DI STRI BUTED TO
NEW MOTOR VEHI CLE DEALERS | N THE STATE AND THE BASI S UPON VWHI CH
THE CURRENT ALLOCATI ON OR DI STRIBUTION | S BEI NG MADE OR W LL BE
MADE TO THAT NEW MOTOR VEHI CLE DEALER

(c) —Refusetodisctoseto—anewnptor—vehtecle—dealer—the

whi-chever—geographicat—area—+s—the—smatHest— REFUSE TO DELI VER
| N REASONABLE QUANTI TI ES AND W THI N A REASONABLE TI ME AFTER
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HB 4740, As Passed Senate, June 4, 1998

House Bill No. 4740 8
RECEI PT OF A DEALER S ORDER, TO ANY NEW MOTOR VEHI CLE DEALER
HAVI NG A DEALER AGREEMENT FOR THE RETAI L SALE OF NEW MOTOR VEHI -
CLES SOLD OR DI STRI BUTED BY A MANUFACTURER OR DI STRI BUTOR ANY
SUCH MOTOR VEHI CLES AS ARE COVERED BY SUCH DEALER AGREEMENT SPE-
Cl FI CALLY PUBLI CLY ADVERTI SED I N THE STATE BY THE MANUFACTURER OR
DI STRI BUTOR TO BE AVAI LABLE FOR | MVEDI ATE DELI VERY. HOWEVER, THE
FAI LURE TO DELI VER ANY MOTOR VEHI CLE SHALL NOT BE CONSI DERED A
VI CLATION OF THHS ACT IF THE FAILURE IS DUE TO AN ACT OF GOD, A
WORK STOPPAGE OR DELAY DUE TO A STRI KE OR LABOR DI FFI CULTY, A
SHORTAGE OF MATERI ALS, A LACK OF MANUFACTURI NG CAPACI TY, A
FREI GHT EMBARGO OR OTHER CAUSE OVER WHI CH THE MANUFACTURER OR
DI STRI BUTOR HAS NO CONTROL. | F THE MANUFACTURER OR DI STRI BUTOR
REQUI RES A NEW MOTCOR VEHI CLE DEALER TO PURCHASE ESSENTI AL SERVI CE
TOOLS WTH A PURCHASE PRI CE I N THE AGGREGATE OF MORE THAN
$7,500. 00 I N ORDER TO RECEI VE A SPECI FI C MODEL VEH CLE, THE MANU-
FACTURER OR DI STRI BUTOR SHALL UPON WRI TTEN REQUEST PROVI DE THE
DEALER WTH A GOOD FAI TH ESTI MATE I N WRI TI NG OF THE NUVBER OF
VEH CLES OF THAT SPECI FI C MODEL THE DEALER W LL BE ALLOCATED
DURI NG THAT MODEL YEAR IN WHI CH THE TOOL |'S REQUI RED TO BE
PURCHASED

(d) Increase prices of new notor vehicles which the new
nmot or vehicl e deal er had ordered and then eventual ly delivered
to, the sane retail consumer for whomthe vehicle was ordered, if
the order was made prior to the dealer's receipt of the witten
official price increase notification. A sales contract signed by
a private retail consunmer and binding on the deal er shal

constitute evidence of each order. In the event of manufacturer
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HB 4740, As Passed Senate, June 4, 1998
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or distributor price reductions or cash rebates, the anount of
any reduction or rebate received by a deal er shall be passed on
to the private retail consumer by the dealer. Any price reduc-
tion in excess of $5.00 shall apply to all vehicles in the

deal er's inventory which were subject to the price reduction. A
price difference applicable to new nodel or series notor vehicles
at the time of the introduction of the new nodels or the series
shal |l not be considered a price increase or price decrease. This
subdi vi sion shall not apply to price changes caused by the
fol | ow ng:

(1) The addition to a notor vehicle of required or optional
equi pnment pursuant to state or federal |aw

(11) In the case of foreign nmade vehicles or conponents,
revaluation of the United States dollar.

(11m) Any increase in transportation charges due to an
increase in rates charged by a common carrier and transporters.

(e) Ofer any refunds or other types of inducenments to any
deal er for the purchase of new notor vehicles of a certain line
make to be sold to this state or any political subdivision of
this state without making the sane offer avail abl e upon request
to all other new notor vehicle dealers of the sane |ine nmake.

(f) Release to an outside party, except under subpoena or in
an adm nistrative or judicial proceeding to which the new notor
vehi cl e dealer or the manufacturer or distributor are parties,
any business, financial, or personal information which has been
provi ded by the dealer to the manufacturer or distributor, unless

t he new notor vehicle dealer gives his or her witten consent.
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(g) Deny a new notor vehicle dealer the right to associate
wi th anot her new notor vehicle dealer for any |awful purpose.

(h) Establish a deal ership which would unfairly conpete with
a new notor vehicle dealer of the sane |ine nake operating under
a deal er agreenent with the manufacturer or distributor in the
rel evant market area. A manufacturer or distributor shall not be
considered to be unfairly conpeting if the manufacturer or dis-
tributor is:

(1) Operating a dealership tenporarily for a reasonable
peri od.

(11) Operating a dealership which is for sale at a reason-
abl e price.

(11m) Operating a dealership with another person who has
made a significant investnent in the deal ership and who w ||
acquire full ownership of the deal ership under reasonable terns
and conditions.

(1) PREVENT OR ATTEMPT TO PREVENT BY CONTRACT OR OTHERW SE
ANY NEW MOTOR VEHI CLE DEALER FROM CHANG NG THE EXECUTI VE MANAGE-
MENT OF A NEW MOTOR VEHI CLE DEALER UNLESS THE MANUFACTURER OR
DI STRI BUTOR, HAVI NG THE BURDEN OF PROCF, CAN SHOW THAT THE CHANGE
OF EXECUTI VE MANAGEMENT W LL RESULT I N EXECUTI VE MANAGEMENT BY A
PERSON OR PERSONS WHO ARE NOT OF GOOD MORAL CHARACTER OR WHO DO
NOT MEET REASONABLE, PREEXI STI NG, AND EQUI TABLY APPLI ED STANDARDS
OF THE MANUFACTURER OR DI STRIBUTOR. | F A MANUFACTURER OR DI S-

TRI BUTOR REJECTS A PROPOSED CHANGE | N THE EXECUTI VE MANAGEMENT,
THE MANUFACTURER OR DI STRI BUTOR SHALL G VE WRI TTEN NOTICE OF I TS
REASONS TO THE DEALER W THI N 60 DAYS AFTER RECEI VI NG WRI TTEN
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NOTI CE FROM THE DEALER OF THE PROPOSED CHANGE AND ALL RELATED

| NFORVATI ON REASONABLY REQUESTED BY THE MANUFACTURER OR DI STRI BU-
TOR, OR THE CHANGE | N EXECUTI VE MANAGEMENT SHALL BE CONSI DERED
APPROVED.

(J) —H)— Unreasonably w thhold consent to the sale, trans-
fer, or exchange of the dealership to a qualified buyer capable
of being licensed as a new notor vehicle dealer in this state.

(KN €)— Fail to respond in witing to a request for con-
sent to a sale, transfer, or exchange of a dealership within 60
days after receipt of a witten application fromthe new notor
vehicle dealer on the fornms generally utilized by the nmanufac-
turer or distributor for such purpose and containing the informa-
tion required therein. Failure to respond to the request within
the 60 days shall be —deenred—to—be— CONSI DERED consent.

() H— Unfairly prevent a new notor vehicle dealer from
recei ving reasonabl e conpensation for the value of the new notor
vehi cl e deal ershi p.

(2) A manufacturer or distributor, either directly or
t hrough any subsidiary, shall not term nate, cancel, fail to
renew, or discontinue any | ease of the new notor vehicle dealer's
establ i shed pl ace of business except for a nmaterial breach of the
| ease.

SEC. 22A. THE 1998 AMENDMENTS TO THI S ACT THAT ADDED THI S
SECTI ON APPLY TO AGREEMENTS | N EXI STENCE ON THE EFFECTI VE DATE OF
THI'S SECTI ON AND TO AGREEMENTS ENTERED | NTO OR RENEVWED AFTER THE
EFFECTI VE DATE OF TH S SECTI ON.

02928' 97 (S-3)



HB 4740, As Passed Senate, June 4, 1998

House Bill No. 4740 12
1 Enacting section 1. This anendatory act does not take
2 effect unless House Bill No. 4738 of the 89th Legislature is

3 enacted into | aw.
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