HB 4959, As Passed Senate, September 22, 1998

REPRI NT
SENATE SUBSTITUTE FOR
HOUSE BILL NO. 4959
(As passed the House, Septenber 24, 1998)

A bill to anmend 1949 PA 300, entitled
"M chi gan vehicl e code,"
by anendi ng sections 624a, 624b, and 625n (MCL 257. 624a,

257. 624b, and 257.625n), section 624a as anended and section 624b
as added by 1996 PA 493 and section 625n as added by 1996 PA 491,
and to repeal acts and parts of acts.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Sec. 624a. (1) Except as provided in subsection (2), a
person WHO | S AN OPERATOR OR OCCUPANT shall not transport or pos-
sess alcoholic liquor in a container that is open or uncapped or
upon which the seal is broken wthin the passenger conpartnent of
a vehicle upon a highway, or within the passenger conpartnent of
a noving vehicle in any place open to the general public or
general ly accessible to notor vehicles, including an area

desi gnated for the parking of vehicles, in this state.
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(2) A person may transport or possess alcoholic liquor in a
container that is open or uncapped or upon which the seal is
broken within the passenger conpartnment of a vehicle upon a high-
way or other place open to the general public or generally acces-
sible to nmotor vehicles, including an area designated for the
parking of vehicles in this state, if the vehicle does not have a
trunk or conpartment separate fromthe passenger conpartnent, the
container is enclosed or encased, and the container is not
readily accessible to the occupants of the vehicle.

(3) A person who violates this sectionis guilty of a
m sdenmeanor. As part of the sentence, the person may be ordered
to performcommunity service and undergo substance abuse screen-
ing and assessnment at his or her own expense as described in
—seet+on—33b{H—of theMehtgant+eaguor—control—act—Act—No—8—of

I i . oy . : e
seetton—436-33—of—the—M-ehigan—Conpited—taws— SECTI ON 703(1) OF
THE M CHI GAN LI QUOR CONTROL CODE OF 1998, 1998 PA 58,

MCL 436.1703. A court shall not accept a plea of guilty or nolo
contendere for a violation of this section froma person charged

solely with a violation of section 625(6).
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(4) —H— This section does not apply to a passenger in a
chartered vehicle authorized to operate by the —Mechirgan—-depart—
rent—of— STATE transportati on DEPARTMENT.

Sec. 624b. (1) A person less than 21 years of age shall not
knowi ngly transport or possess —+r—afetor—vehiete,— al coholic
[iquor IN A MOTOR VEH CLE AS AN OPERATOR OR OCCUPANT unl ess the
person is enployed by a |icensee under the —MechtgantHeguor—con—
trot—acts—Aet—No—8—of—thePubHe—-Acts—of the BExtraSesston—-of
1933, —betng—seect+ons4361t+o0436-58ofthe Mechtgan—Conptied
Eaws— M CH GAN LI QUOR CONTROL CODE OF 1998, 1998 PA 58,

MCL 436. 1101 TO 436.2303, a common carrier designated by the

LI QUOR control comm ssi on —ptursuant—to—Act—No—8—of thePubt+e
Aets—of—theEBxtra—Sesston—of—1933— UNDER THE M CHI GAN LI QUOR CON
TROL CODE OF 1998, 1998 PA 58, MCL 436.1101 TO 436.2303, the

i quor control comm ssion, or an agent of the |iquor control com
m ssion and is transporting or having the alcoholic liquor in a
not or vehi cle under the person's control during regular working
hours and in the course of the person's enploynent. This section
does not prevent a person |less than 21 years of age from know
ingly transporting alcoholic liquor in a notor vehicle if a
person at | east 21 years of age is present inside the notor

vehicle. A person who violates this subsection is guilty of a

H02139' 97 (S-2) R-1
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m sdenmeanor. As part of the sentence, the person may be ordered
to performcomunity service and undergo substance abuse screen-
ing and assessnent at his or her own expense as described in sec-
ti on —33b{h—ef—~Act—No—8—oftheExtra—Sesston—of—21933— 703(1) OF
THE M CHI GAN LI QUOR CONTROL CODE OF 1998, 1998 PA 58,

MCL 436.1703.

(2) Wthin 30 days after the conviction for a violation of
subsection (1) BY THE OPERATOR OF A MOTOR VEHI CLE, whi ch convi c-
tion has becone final, —econptarnt—rray—be+ade—by— the arresting
| aw enforcenent officer or the officer's superior MAY MAKE A
COMPLAI NT before the court fromwhich the warrant was issued. —
whi-€¢h— THE conpl ai nt shall be under oath and shall —-eentarn—a
tdesert+pt+on—of— DESCRI BE the notor vehicle in which al coholic
I i quor was possessed or transported by the —persen— OPERATOR, WHO
| S less than 21 years of age, in commtting the violation and
requesting that the notor vehicle be inpounded as provided in
this section. Upon the filing of the conplaint, the court shal
issue to the owner of the notor vehicle an order to show cause
why the notor vehicle should not be inpounded. The order to show
cause shall —have— FI X a date and tine —f+xed—+nthe—order— for a
heari ng, which —date— shall not be | ess than 10 days after the
i ssuance of the order. —and— THE ORDER shall be served by deliv-
ering a true copy to the owner not less than 3 full days before
the date of hearing or, if the owner cannot be | ocated, by send-
ing a true copy by certified miil to the |ast known address of
the owmner. If the owner is a nonresident of the state, service

H02139' 97 (S-2) R-1
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may be made upon the secretary of state as provided in section
403.

(3) If the court determ nes upon the hearing of the order to
show cause, from conpetent and rel evant evidence, that at the
time of the comm ssion of the violation the notor vehicle was
being driven by the person | ess than 21 years of age with the
express or inplied consent or know edge of the owner in violation
of subsection (1), and that the use of the notor vehicle is not
needed by the owner in the direct pursuit of the owner's enploy-
ment or the actual operation of the owner's business, the court
may aut horize the inpounding of the vehicle for a period —toebe
tdetermned—by—the—courts— of not |ess than 15 days or nore than
30 days. The court's order authorizing the inpounding of the
vehicle shall authorize a | aw enforcenent officer to take posses-
sion w thout other process of the notor vehicle wherever |ocated
and to store the vehicle in a public or private garage at the
expense and risk of the owner of the vehicle. The owner of the
vehicle may appeal the order to the circuit court and the provi-
si ons governing the taking of appeals fromjudgnents for damages
—shal— apply to the appeal. This section does not prevent a
bona fide lienhol der fromexercising rights under a lien.

(4) A person who knowingly transfers title to a notor vehi -
cle for the purpose of avoiding this section is guilty of a

m sdeneanor.

5 i atel I : L :
I 4 L : Lo ot e o . ”
. 4 et g . L :
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(5) —€8)— A law enforcenent agency, upon determ ning that a

person | ess than 18 years of age allegedly violated this section,
shall notify the parent or parents, custodian, or guardian of the
person as to the nature of the violation if the nanme of a parent,
guardi an, or custodian is reasonably ascertainable by the | aw
enforcenent agency. The notice required by this subsection shal
be made not |ater than 48 hours after the | aw enforcenent agency
determ nes that the person who allegedly violated this section is
| ess than 18 years of age and may be nade in person, by tele-
phone, or by first-class mail.

(6) 99— As used in this section, "alcoholic |iquor" neans
that termas defined in section 2ta—of—Act—No—8of—thePubHe¢
Aets—of thebBxtra—Sesston—of—1933—betng——section436-2of—the

Mehtgan—Corptted—taws— 105 OF THE M CH GAN LI QUOR CONTROL CODE
OF 1998, 1998 PA 58, MCL 436.1105.

Sec. 625n. (1) Except as otherwise provided in this section

and in addition to any other penalty provided for in this act,

H02139' 97 (S-2) R-1
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the judgnent of sentence for a conviction for a violation of
section 625(1) DESCRIBED IN SECTION 625(8)(B) OR (C), a violation
of section 625(3) described in section —625(9(b)— 625(10)(B) or
(c), —er— a violation of section 625(4), —e+— (5), OR (7)), OR A
VI OLATI ON OF SECTION 904(4) OR (5) may require 1 of the follow ng
with regard to the vehicle used in the offense if the defendant

owns the vehicle in whole or in part or |eases the vehicle:

(a) Forfeiture of the vehicle if the defendant owns the
vehicle in whole or in part.

(b) Return of the vehicle to the I essor if the defendant
| eases the vehicle.

(2) The vehicle may be seized pursuant to an order of sei-
zure issued by the court having jurisdiction upon a show ng of
probabl e cause that the vehicle is subject to forfeiture or
return to the | essor.

(3) The forfeiture of a vehicle is subject to the interest
of the holder of a security interest who did not have prior
know edge of or consent to the violation.

(4) Wthin —3— 14 days after the defendant's conviction for

a violation described in subsection (1), the —court—shat—nott+fy
the—defendant—hts—or—her—attorney—and—the prosecuting—attorney
e oy ) I " ) ) ) I "

secttor—Wht—3—days—after—this—noet+ee;—the— PROSECUTI NG
ATTORNEY MAY FILE A PETITION WTH THE COURT FOR THE FORFEI TURE OF

THE VEHI CLE OR TO HAVE THE COURT ORDER RETURN OF A LEASED VEH CLE
TO THE LESSOR. THE prosecuting attorney shall give notice BY
FI RST- CLASS MAI L OR OTHER PROCESS TO THE DEFENDANT AND HI S OR HER

H02139' 97 (S-2) R-1
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ATTORNEY, to all owners of the vehicle, and TO any person hol di ng
a security interest in the vehicle that the court may require
forfeiture or return of the vehicle.

(5) If a vehicle is seized before disposition of the crim -
nal proceedi ngs, a defendant who is an owner or |essee of the
vehicl e may nove the court having jurisdiction over the proceed-
ings to require the seizing agency to file a lien against the
vehicle and to return the vehicle to the owner or | essee pending
di sposition of the crimnal proceedings. The court shall hear
the notion within 7 days after the notion is filed. |If the
def endant establishes at the hearing that he or she holds the
legal title —ef— TO the vehicle or that he or she has a | easehold
interest and that it is necessary for himor her or a nenber of
his or her famly to use the vehicle pending the outcone of the
forfeiture action, the court nay order the seizing agency to
return the vehicle to the owner or lessee. |If the court orders
the return of the vehicle to the owner or |essee, the court shal
order THE DEFENDANT TO POST A BOND | N AN AMOUNT EQUAL TO THE
RETAI L VALUE OF THE VEH CLE, AND SHALL ALSO ORDER t he sei zing
agency to file a lien against the vehicle.

(6) Wthin 14 days after notice by the prosecuting attorney
is given under subsection (4), THE DEFENDANT, an owner, | essee,
or holder of a security interest may file a claimof interest in
the vehicle WTH THE COURT. Wthin 21 days after the expiration
of the period for filing clains, but before OR AT sentencing, the
court shall hold a hearing to determne the legitimcy of any

claim the extent of any co-owner's equity interest, —ane— the

H02139' 97 (S-2) R 1
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liability of the defendant to any co-lessee, AND WHETHER TO ORDER
THE VEH CLE FORFEI TED OR RETURNED TO THE LESSCOR. | N CONSI DERI NG
VWHETHER TO ORDER FORFEI TURE, THE COURT SHALL REVI EW THE
DEFENDANT' S DRI VI NG RECORD TO DETERM NE WHETHER THE DEFENDANT HAS
MULTI PLE CONVI CTI ONS UNDER SECTI ON 625 OR A LOCAL ORDI NANCE SUB-
STANTI ALLY CORRESPONDI NG TO SECTI ON 625, OR MULTI PLE SUSPENSI ONS
RESTRI CTI ONS, OR DENI ALS UNDER SECTI ON 904, OR BOTH. | F THE
DEFENDANT HAS MULTI PLE CONVI CTI ONS UNDER SECTI ON 625 OR MULTI PLE
SUSPENSI ONS, RESTRI CTI ONS, OR DENI ALS UNDER SECTI ON 904, OR BOTH,
THAT FACTOR SHALL WEI GH HEAVILY I N FAVOR OF FORFEI TURE.

(7) I'f a vehicle is forfeited under this section, the unit
of government that seized the vehicle shall sell the vehicle and
di spose of the proceeds in the followng order of priority:

(a) Pay any outstanding security interest of a secured party
who did not have prior know edge of or consent to the conm ssion
of the violation.

(b) Pay the equity interest of a co-owner who did not have

prior know edge of or consent to the conmm ssion of the

vi ol ati on.
(c) Satisfy any order of restitution entered in the prosecu-
tion for the violation.

(d) Pay the claimof each person who shows that he or she is
a victimof the violation to the extent that the claimis not
covered by an order of restitution.

(e) Pay any outstanding |ien against the property that has

been i nposed by a governnental unit.

H02139' 97 (S-2) R-1
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(f) Pay the proper expenses of the proceedings for
forfeiture and sale, including, but not limted to, expenses
incurred during the seizure process and expenses for maintaining
custody of the property, advertising, and court costs.

(g) The bal ance remaining after the paynment of itens (a)
through (f) shall be distributed by the court having jurisdiction
over the forfeiture proceedings to the unit or units of govern-
ment substantially involved in effecting the forfeiture.
Seventy-five percent of the noney received by a unit of govern-
ment under this subdivision shall be used to enhance enforcenent
of the crimnal |aws and 25% of the noney shall be used to inple-
ment the crinme victims rights act, —Aet—No—87FofthePublie
Aets—of—1985—betnrg—secttons—+80—7+51+to+86- 834 of theMechigan
Conpitet—taws— 1985 PA 87, MCL 780.751 TO 780.834. A unit of
government receiving noney under this subdivision shall report
annually to the departnent of managenent and budget the anount of
nmoney received under this subdivision that was used to enhance
enforcenment of the crimnal |laws and the amount that was used to
i npl enent the crinme victims rights act, 1985 PA 87, MCL 780. 751
TO 780. 834.

(8) The court may order the defendant to pay to a co-|essee
any liability determ ned under subsection (6). The order nay be
enforced in the sane manner as a civil judgnent.

(9) The return of a vehicle to the | essor under this section
does not affect or inmpair the lessor's rights or the defendant's

obl i gati ons under the |ease.

H02139' 97 (S-2) R-1
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(10) A person who know ngly conceal s, sells, gives away, or
ot herwi se transfers or disposes of a vehicle with the intent to
avoid forfeiture or return of the vehicle to the | essor under
this section is guilty of a —feteny— M SDEMEANOR puni shabl e by
i nprisonnment for not nore than 4—years— 1 YEAR or a fine of not
nore than —$2,-666-066— $1, 000. 00, or bot h.

(11) THE FAI LURE OF THE COURT OR PROSECTOR TO COMPLY W TH
ANY TIME LIMT SPECI FI ED IN THI S SECTI ON DCES NOT PRECLUDE THE
COURT FROM ORDERI NG FORFEI TURE OF A VEHICLE OR I TS RETURN TO A
LESSOR, UNLESS THE COURT FI NDS THAT THE OWNER OR CLAI MANT SUF-
FERED SUBSTANTI AL PREJUDI CE AS A RESULT OF THAT FAI LURE.

(12) THE FORFEI TURE PROVI SIONS OF THI S SECTI ON DO NOT PRE-
CLUDE THE PROSECUTI NG ATTORNEY FROM PURSUI NG A FORFEI TURE PRO
CEEDI NG UNDER ANY OTHER LAW COF THI S STATE OR A LOCAL ORDI NANCE
SUBSTANTI ALLY CORRESPONDI NG TO THI S SECTI ON.

[

]

Enacting section [1]. This anendatory act takes effect
Cct ober 1, 1999.

Enacting section [2]. This anendatory act does not take
effect unless all of the following bills of the 89th Legislature
are enacted into | aw

(a) Senate Bill No. 268.

(b) Senate Bill No. 269.

(c) Senate Bill No. 625.

H02139' 97 (S-2) R-1
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