HB 5224, As Passed Senate, June 10, 1998

REPRINT
SUBSTITUTE FOR
HOUSE BILL NO. 5224
(As passed the House, February 26, 1998)

A bill to anmend 1956 PA 218, entitled
"The i nsurance code of 1956,"
by anmendi ng section 2845 (MCL 500. 2845), as anended by 1990 PA
305.
THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

1 Sec. 2845. (1) —Exeept—as—otherwseprovided—+n—thi-s—sec—
> ton—witt . I I I o ey

3 vid , " bt I I I " .

4 previded—+n—subseet+on—{tH—when— IF a claimis filed for a | oss
5to insured real property due to fire or explosion and a final

6 settlenent is reached on the loss to the insured real property,

7 an insurer shall w thhold from paynent —15% 25% of the actual

8 cash value of the insured real property at the tinme of the | oss

9 or —15% 25%of the final settlenent, whichever is less. FOR

10 RESI DENTI AL PROPERTY, THE 25% SETTLEMENT OR JUDGVENT W THHELD
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House Bill No. 5224 2

SHALL NOT EXCEED $6, 000. 00 ADJUSTED ANNUALLY BEG NNI NG JUNE 1,
1999 I N ACCORDANCE W TH THE CONSUMER PRI CE | NDEX. THE COW S-

SI ONER SHALL NOTI FY ANNUALLY ALL | NSURANCE COMPANI ES TRANSACTI NG
PROPERTY | NSURANCE IN THI S STATE AS TO THE NEW ADJUSTED AMOUNT.
At the tine that —15% 25% of the settlenment or judgnment is wth-
hel d, the insurer shall give notice of the wthholding to the
treasurer of the city, village, or township in which the insured
real property is located, to the insured, and to any nortgagee

having an existing lien or |liens against the insured real proper-

ty, if the nortgagee is naned on the policy. 1In the case of a
judgnent, notice shall also be provided to the court in which
j udgnent was entered. The notice shall include all of the
fol | ow ng:

(a) The identity and address of the insurer.

(b) The nane and address OR FORWARDI NG ADDRESS of each poli -
cyhol der, including any nortgagee.

(c) Location of the insured real property.

(d) The date of l|oss, policy nunber, and clai m nunber.

(e) The ampunt of noney w t hhel d.

(f) A statenent that the city, village, or township may have
the wi thheld amount paid into a trust or escrow account estab-
lished for the purposes of this section if —t—shows—catuse—pur—

stant—te—subseetion<2-— within 15 days AFTER THE MAI LI NG OF THE
NOTI CE THE CI TY, VILLAGE, OR TOWNSHI P STATES that the money

shoul d be withheld to protect the public health and safety; ——
ot herwi se, the withheld anount shall be paid to the insured —at
the—exptratt+on—of— 15 days AFTER THE MAI LI NG OF THE NOTI CE
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(g) An explanation of the provisions of this section.

(2) I'n order for a city, village, or towmship to escrow the
anount withheld by the insurer, and to retain that anount, the
foll ow ng procedure shall be used:

(a) 6 o " I et f FIDNIN
another— AN aut horized representative of the city, village, or
t ownshi p —destgnatetd—by—thegoverntngbodyof —theect+ty—vitage-

" I I I o I of o
| healtd I : el - I . oy
o bbeld : I e I , I
o] I I el . : I :
of—the—wthheltd—ampunt— SHALL REQUEST THE | NSURER TO PAY THE
W THHELD AMOUNT | NTO AN ESCROW ACCOUNT MAI NTAI NED BY THE TREA-
SURER OF THE CI TY, VILLAGE, OR TOMNSH P. A FINAL SETTLEMENT THAT
EXCEEDS 49% OF THE | NSURANCE ON THE | NSURED REAL PROPERTY IS
PRI MA FACI E EVI DENCE THAT THE DAMAGED | NSURED STRUCTURE VI OLATES
EXI STI NG HEALTH AND SAFETY STANDARDS OF THE CITY, VILLAGE, OR
TOMNSHI P AND CONSTI TUTES CAUSE FOR THE ESCROW NG OF THE W THHELD
AMOUNT AS SURETY FOR THE REPAI R, REPLACEMENT, OR REMOVAL OF THE
DAMAGED STRUCTURE.

(b) I'n the case of a settlenent, the —af+davit— REQUEST
UNDER SUBDI VI SION (A) shall be sent to the insurer — WTH A
COPY TO the insured — and any nortgagees. THE COPY TO THE
| NSURED SHALL CONTAI N THE NOTI CE REQUI RED UNDER SUBDI VI SI ON (D).
Upon recei pt of the —aff+davit— REQUEST, the insurer shall for-

ward the withheld anmount to the treasurer of the city, village,

03924' 97 (H 1)
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or township, and shall provide notice of the forwarding to the
i nsured and any nort gagees.

(c) In the case of a judgnent, the —afHtdavit— REQUEST UNDER
SUBDI VI SION (A) shall be sent to the insurer — WTH A COPY TO
the insured, any nortgagees, and the court in which judgnment was
entered. THE COPY TO THE | NSURED SHALL CONTAI N THE NOTI CE
REQUI RED UNDER SUBDI VI SION (D). Upon the notion of the city, vil-
| age, or township, the court shall order the w thheld anbunt —te

be— transmitted to the treasurer of the city, village, or

t ownshi p.

(d) —Vithi I : I , b i thheld

l-at-eby—return—to—theinsured—the—proceeds—held—in—eserow— THE
CITY, VILLAGE, OR TOWNSHI P SHALL NOTI FY THE | NSURED THAT THE

03924' 97 (H 1)



© 00 N O O A~ W DN P

NN N NNNNNRERRRRRR R R R
N o o b~ WN P O O 0N O~ DN P O

HB 5224, As Passed Senate, June 10, 1998

House Bill No. 5224 5

| NSURED HAS 10 DAYS FROM THE DATE OF THE MAI LI NG OF THE NOTI CE TO
OBJECT TOTHE A TY'S, VILLAGE'S, OR TOMSH P'S RETENTI ON OF THE
W THHELD AMOUNT. THE NOTI CE SHALL | DENTI FY THE AUTHORI ZED REPRE-
SENTATIVE OF THE CI TY, VILLAGE, OR TOMSH P THAT THE | NSURED
SHOULD ADDRESS HI' S OR HER OBJECTI ONS TO AND SHALL STATE THAT THE

| NSURED MAY DO ElI THER OF THE FOLLOW NG

(1) SEEK RESOLUTI ON W TH THE REPRESENTATI VE OF THE CI TY,

VI LLAGE, OR TOWNSHI P DESI GNATED TO RECEI VE AND RESCLVE OBJECTI ONS
UNDER THI'S SECTION. THE CITY, VILLAGE, OR TOMNSH P SHALL MAKE A
FI NAL DETERM NATI ON AND SHALL NOTI FY THE | NSURED OF THAT DETERM -
NATI ON NOT' LATER THAN 30 DAYS AFTER RECEI PT OF NOTI CE THAT THE

| NSURED W SHES TO SEEK RESOLUTI ON UNDER THI S SUBPARAGRAPH. THI' S
FI NAL DETERM NATI ON SHALL | NCLUDE NOTI CE TO THE | NSURED THAT | F
THE I NSURED IS STILL DI SSATI SFIED WTH THE CI TY'S, VILLAGE' S, OR
TOMSHI P*'S DETERM NATI ON, THE | NSURED MAY SEEK RELIEF IN Cl RCU T
COURT.

(11) SEEK RELIEF IN THE CIRCU T COURT.

(3) Upon receipt of noney and information froman insurer as
prescribed in subsections (1) and (2), the |ocal treasurer shal
record the information and the date of receipt of the noney and
shal | imedi ately deposit the noney in a trust or escrow account
established for THE purposes of this section. The account may be
interest-bearing. |If the nortgage on the insured property is in
default, the treasurer of the city, village, or township, upon
witten request froma first nortgagee of property with respect
to which policy proceeds were withheld and placed into a trust or

escrow account under subsections (1) and (2) and this subsection,
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shall release to the nortgagee all or any part of the policy
proceeds received by the city, village, or township with respect
to that property, not later than 10 days after receipt of the
witten request by the nortgagee, to the extent necessary to sat-
isfy any outstanding lien of the nortgagee.

(4) Except as provided in subsection (7), noney deposited in
an account pursuant to subsection (3) shall not be conmm ngl ed
with city, village, or township funds. Any interest earned on
nmoney placed in a trust or escrow account shall be retained by
the city, village, or township to defray expenses incurred under
this section.

(5) Except as provided in subdivision (c), the policy pro-
ceeds deposited under subsection (3) shall imrediately be for-
warded to the insured when the —ehief—Ft+re—-off+etat—or—another—
aut hori zed representative of the city, village, or township des-
i gnated by the governing body of the city, village, or township
receives or is shown reasonabl e proof of any of the follow ng:

(a) That the damaged or destroyed portions of the insured
structure have been repaired or replaced, except to the extent
that the anount w thheld under this subsection is needed to com
plete repair or replacenent.

(b) That the damaged or destroyed structure and all remants
of the structure have been renoved fromthe | and on which the
structure or the remmants of the structure were situated, in com
pliance with the | ocal code requirenents of the city, village, or

township in which the structure was | ocat ed.

03924' 97 (H 1)
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(c) That the insured has entered into a contract to perform
repair, replacenent, or renoval services —wthrespeet—to— FOR
the insured real property and that the insured consents to pay-
ment of funds directly to the contractor perform ng the services
UPON COVPLETI ON. Funds rel eased under this subdivision may be
forwarded only to a contractor perform ng services on the insured
property.

(6) Reasonabl e proof required under subsection (5) —shat-
raretude— | NCLUDES any of the foll ow ng:

(a) Oiginals or copies of pertinent VERIFI ABLE contracts,

i nvoi ces, receipts, and other simlar papers evidencing both the
work perfornmed or to be perfornmed and the materials used or to be
used by all contractors performng repair, replacenent, or

removal services with respect to the insured real property, other
than a contractor subject to subdivision (b).

(b) An affidavit executed by the contractor —whieh— THAT has
performed the greatest amount of repair or replacenent work on
the structure, or —whteh— THAT has done nost of the clearing and
removal work if structure repair or replacenent is not to be
performed. The contractor shall attach to the affidavit all per-
tinent contracts, invoices, and receipts and shall swear that
t hese attached papers correctly indicate the nature and extent of
the work perforned to date by the contractor and the materials
used.

(c) An inspection of the insured real property to verify
that repair, replacenent, or clearing has been conpleted in

accordance wth subsection (5).

03924' 97 (H 1)
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(7) I'f with respect to a |oss, reasonabl e proof is not
recei ved by or shown to —a+t+re—-eoff+etat—or—anoether— AN aut ho-
rized representative of the city, village, or township desi gnated
by the governing body of the city, village, or township within
—445— 120 days after the policy proceeds portion was received by
the treasurer, the city, village, or township shall use the
retai ned proceeds to secure, repair, or denpolish the damaged or
destroyed structure and clear the property in question, so that
the structure and property are in conpliance with |ocal code
requi renents and applicabl e ordi nances of the city, village, or
townshi p. Any unused portion of the retained proceeds shall be
returned to the insured. THE CITY, VILLAGE, OR TOANSH P MAY
EXTEND THE 120- DAY TIME PERI OD LI STED IN TH S SUBSECTI ON.

(8) (99— There —shatHt——moet—be— IS NOliability on the part

of, and a cause of action shall not arise against, an insurer or

an agent or enployee of an insurer for w thhol ding or transfer-
ring noney in the course of conplying or attenpting to conply
wth this section. |IF THERE IS A DI SPUTE WTH A LI ENHOLDER CON-
CERNI NG THE DI STRI BUTI ON OF AN AMOUNT W THHELD FROM PAYMENT UNDER
THI S SECTI ON, THE | NSURER MAY FILE AN ACTION IN Cl RCU T COURT TO
| DENTI FY ALL PARTI ES THAT MAY HAVE A FI NANCI AL | NTEREST I N THE

W THHELD AMOUNT AND TO DETERM NE HOW THE W THHELD AMOUNT SHOULD
BE DI STRI BUTED.

03924' 97 (H 1)
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10)—Fhi . e I I TN I
whteh—execeetd—49%of thetnsurance—on—thetnsured—+eal—property—
(9) 31— This section —shatH+—appty— APPLIES only to prop-
erty located in a city, village, or township DESCRI BED | N SUBSEC-
TION (12) if the city, village, or township pursuant to a resol u-
tion by —+he— I TS governing body notifies the comm ssioner in
witing that the city, village, or township has established a
trust or escrow account to be used as prescribed in this section
and intends to uniformy apply this section with respect to al
property located wwthin the city, village, or towship foll ow ng
witten notification to the comm ssioner. The comm ssioner shal
prepare and distribute a list of all cities, villages, and town-
shi ps —whieh— THAT have el ected to apply this section to al
I nsurance conpani es transacting property insurance in this

state.

(10) 33)— A city, village, or township may apply to be

added to the list by making a witten request for addition to the
conmm ssioner. When a witten request for addition froma city,
village, or township has been received by the conm ssioner, an
anended |ist shall be prepared and distributed indicating the
addition. The addition shall be effective on the date specified
by the comm ssioner in the anendnent. The comm ssioner shal

notify the city, village, township, and insurance conpani es of

03924' 97 (H 1)
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the effective date of the addition which shall be effective not

| ess than 30 days after receipt of notice by the insurance
conpany. A city, village, or township shall not apply this sec-
tion —wth—+espeet— to any | oss —whieh— THAT occurred before the
effective date of the addition.

(11) 34— A city, village, or township MAY REQUEST TO BE
DELETED FROM THE LI ST OR may cease to apply this section for a
period of not |less than 6 nonths upon not | ess than 30 days'
witten notice to the conm ssioner. After receipt of A request
to be deleted fromthe list, the comm ssioner shall prepare and
di stribute an anmendnent to the list indicating the deletion. The
del etion shall be effective on the date specified by the comm s-
sioner in the amendnent. The conm ssioner shall notify the city,
vill age, township, and insurance conpanies of the effective date
of the deletion which shall be effective not | ess than 30 days

after receipt of the notice by the insurance conpany. A city,

village, or township shall continue to apply this section —wth
respeet— to any | oss —whieh— THAT occurred before the effective
date of the deletion, notw thstanding the deletion.

(12) TH S SECTI ON APPLI ES ONLY TO | NSURED REAL PROPERTY
LOCATED IN C TIES, VILLAGES, AND TOMSH PS THAT ARE LOCATED | N
COUNTI ES WTH A POPULATI ON OF LESS THAN 425, 000 EXCEPT THAT THI S

03924' 97 (H 1)
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SECTI ON DOES NOT APPLY TO | NSURED REAL PROPERTY LOCATED I N
CITIES, VILLAGES, AND TOMNSHI PS THAT ARE LOCATED I N COUNTIES W TH
A POPULATI ON OF LESS THAN 425,000 IF THE G TY, VILLAGE, OR TOMNN-
SH P HAS A POPULATI ON OF 50,000 OR MORE. THI S SECTI ON APPLIES TO
| NSURED REAL PROPERTY LOCATED IN A G TY, VILLAGE, OR TOMNSHI P
THAT HAS ELECTED TO APPLY THI S SECTI ON AS PROVI DED I N

SUBSECTI ON (9) OR (10).

(13) —%6)— The withholding requirenments of this section
—shat— DO not apply if all of the foll ow ng occur:

(a) Wthin 15 days after agreenent on a final settlenent
between the insured and the insurer, the insured has filed with
the insurer evidence of a contract to repair as described in sub-
section (6).

(b) The insured consents to the paynment of funds directly to
the contractor performng the repair services. Funds rel eased
under this subdivision my be forwarded only to a contractor per-
formng the repair services on the insured property.

(c) On receipt of the contract to repair, the insurer gives
notice to the city, village, or township in which the property is
situated that there will not be a wi thholding under this section
because of the repair contract.

(14) xAH— If the insured and the insurer have agreed on
the denolition costs or the debris renoval costs as part of the
final settlenment of the real property insured claim the insurer
shall withhold 1 of the follow ng suns, whichever sumis the

| argest, and shall pay that sumin accordance with this section

03924' 97 (H 1)
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(a) The agreed cost of denolition or debris renoval.

(b) —+fteen— TWENTY-FI VE percent of the actual cash val ue
of the insured real property at the tinme of loss SO LONG AS TH' S
AMOUNT FOR RESI DENTI AL PROPERTY DOES NOT EXCEED $6, 000. 00
ADJUSTED ANNUALLY BEG NNI NG JUNE 1, 1999 I N ACCORDANCE W TH THE
CONSUMER PRI CE | NDEX.

(c) —Ffteen— TVWENTY-FI VE percent of the final settlenment of
the insured real property claimSO LONG AS THI S AMOUNT FOR RESI -
DENTI AL PROPERTY DCES NOT EXCEED $6, 000. 00 ADJUSTED ANNUALLY
BEG NNI NG JUNE 1, 1999 I N ACCORDANCE W TH THE CONSUMER PRI CE
| NDEX.

(15) THI S SECTI ON APPLI ES ONLY TO FI NAL SETTLEMENTS THAT
EXCEED 49% OF THE | NSURANCE ON THE | NSURED REAL PROPERTY.

(16) IF AN | NSURER W THHOLDS PAYMENT UNDER A POLICY I N GOCD
FAlI TH BECAUSE OF SUSPECTED ARSON, FRAUD, OR OTHER QUESTI ON CON-
CERNI NG COVERACGE, THI S SECTI ON DOES NOT APPLY UNTIL THE | SSUE OR
QUESTION | S RESOLVED AND FI NAL SETTLEMENT | S MADE.

(17) 38)— As used in this section: ——Hnat—

(A) "CONSUMER PRI CE | NDEX'" MEANS THAT TERM AS DEFI NED | N
SECTI ON 2080.

(B) "FINAL settlenent" neans a determ nation of the anount
due and owng to the insured — for a loss to insured real
property, BUT DCES NOT | NCLUDE CONTENTS DAMAGE, LOSSES TO PER-

SONAL PROPERTY, OR ADDI Tl ONAL COVERAGE NOT CONTAI NED I N THE
BUI LDI NG COVERAGE PORTI ON OF THE FI RE | NSURANCE POLI CY, WH CH
DETERM NATION | S MADE by any of the foll ow ng neans:

03924' 97 (H 1)
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(1) —&)— Acceptance of a proof of loss by the insurer.

(1) —b)— Execution of a release by the insured.

(11m) —e)— Acceptance of an arbitration award by both the
insured and the insurer.

(1v) —e— Judgnent of a court of conpetent jurisdiction.

(© "HOVE | NSURANCE" MEANS THAT TERM AS DEFI NED I N SECTI ON
2103.

(D) "RESI DENTI AL PROPERTY" MEANS PROPERTY ON VWH CH HOVE
| NSURANCE CAN BE | SSUED.

Enacting section 1. This anendatory act takes effect
January 1, 1999 and applies to any |oss that occurs on and after
January 1, 1999. Losses that occur before January 1, 1999 are
governed by section 2845 of the insurance code of 1956, 1956 PA
218, MCL 500. 2845, as in effect before the amendnents to that

section were nmade by this anendatory act.
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