HB 5424, As Passed Senate, June 4, 1998

SENATE SUBSTITUTE FOR

HOUSE BILL NO. 5424

A bill to anmend 1976 PA 451, entitled
"The revi sed school code,"
by anmendi ng section 1311 (MCL 380.1311), as anended by 1995 PA

250.
THE PEOPLE

OF THE STATE OF MICHIGAN ENACT:

Sec. 1311. (1) Subject to subsection (2), the school board,

or the school district

pal, or another school

superintendent, a school building princi-

district official if designated by the

school board, may authorize or order the suspension or expulsion

from school of a pupi

guilty of gross m sdeneanor or persistent

di sobedience if, in the judgnent of the school board or its des-

i gnee, as applicable, the interest of the school is served by the

aut hori zation or order.
that the pupil is handi

eval uated the pupil in
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to determne if the student is handi capped, the pupil shall be
eval uated i medi ately by the internedi ate school district of

whi ch the school district is constituent in accordance with sec-
tion 1711.

(2) If a pupil possesses in a weapon free school zone a
weapon that constitutes a dangerous weapon, comrits arson in a
school building or on school grounds, or comnmts crimnal sexual
conduct in a school building or on school grounds, the school
board, or the designee of the school board as described in sub-
section (1) on behalf of the school board, shall expel the pupi
fromthe school district permanently, subject to possible rein-
st atenent under subsection (5). However, a school board is not
required to expel a pupil for possessing a weapon if the pupi
establishes in a clear and convincing manner at |least 1 of the
fol |l ow ng:

(a) The object or instrunment possessed by the pupil was not
possessed by the pupil for use as a weapon, or for direct or
indirect delivery to another person for use as a weapon.

(b) The weapon was not know ngly possessed by the pupil.

(c) The pupil did not know or have reason to know that the
obj ect or instrunent possessed by the pupil constituted a danger-
ous weapon.

(d) The weapon was possessed by the pupil at the suggestion,
request, or direction of, or with the express perm ssion of,
school or police authorities.

(3) If an individual is expelled pursuant to subsection (2),

the expelling school district shall enter on the individual's

04579' 97 * (S-1)
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permanent record that he or she has been expell ed pursuant to
subsection (2). Except if a school district operates or partici-
pates cooperatively in an alternative education program appropri -
ate for individuals expelled pursuant to subsection (2) and in
its discretion admts the individual to that program an individ-
ual expelled pursuant to subsection (2) is expelled from al
public schools in this state and the officials of a school dis-
trict shall not allow the individual to enroll in the school dis-
trict unless the individual has been reinstated under subsection
(5). Except as otherwi se provided by |law, a program operated for
i ndi vi dual s expel |l ed pursuant to subsection (2) shall ensure that
those individuals are physically separated at all times during

t he school day fromthe general pupil population. |If an individ-
ual expelled froma school district pursuant to subsection (2) is
not placed in an alternative education program the school dis-
trict may provide, or may arrange for the internmedi ate schoo
district to provide, appropriate instructional services to the

i ndi vidual at hone. The type of services provided shall be sim -
| ar to those provided to honebound or hospitalized pupils under
section 109 of the state school aid act of 1979, -—betng——section
3881709—of—theMechigan—Comptted—taws— MCL 388. 1709, and the
services may be contracted for in the sane nmanner as under that
section. This subsection does not require a school district to
expend nore noney for providing services for a pupil expelled
pursuant to subsection (2) than the anount of the foundation

al l omance the school district receives for the pupil under

04579' 97 * (S-1)
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section 20 of the state school aid act of 1979, —betng——seetion
388-1620—of—the—M-ehigan—Conpited—taws— MCL 388. 1620.

(4) If a school board expels an individual pursuant to sub-
section (2), the school board shall ensure that, within 3 days
after the expulsion, an official of the school district refers
the individual to the appropriate county departnment of soci al
services or county community nmental health agency and notifies
the individual's parent or |egal guardian or, if the individual
is at least age 18 or is an emanci pated mnor, notifies the indi-
vidual of the referral.

(5) The parent or |egal guardian of an individual expelled
pursuant to subsection (2) or, if the individual is at |east age
18 or is an emanci pated mnor, the individual may petition the
expel ling school board for reinstatenent of the individual to
public education in the school district. |If the expelling school
board denies a petition for reinstatenment, the parent or | egal
guardian or, if the individual is at |east age 18 or is an eman-
cipated mnor, the individual may petition another school board
for reinstatenent of the individual in that other school
district. Al of the followng apply to reinstatenent under this
subsecti on:

(a) For an individual who was enrolled in grade 5 or bel ow
at the tinme of the expul sion and who has been expelled for pos-
sessing a firearmor threatening another person with a dangerous
weapon, the parent or legal guardian or, if the individual is at
| east age 18 or is an emanci pated m nor, the individual my

initiate a petition for reinstatenent at any tine after the

04579' 97 * (S-1)
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expiration of 60 school days after the date of expulsion. For an
i ndi vi dual who was enrolled in grade 5 or below at the tinme of
t he expul si on and who has been expel |l ed pursuant to
subsection (2) for a reason other than possessing a firearm or
t hr eat eni ng anot her person with a dangerous weapon, the parent or
| egal guardian or, if the individual is at |east age 18 or is an
emanci pated mnor, the individual may initiate a petition for
reinstatenent at any tinme. For an individual who was in grade 6
or above at the time of expulsion, the parent or |egal guardian
or, if the individual is at |east age 18 or is an enmanci pated
mnor, the individual may initiate a petition for reinstatenent
at any time after the expiration of 150 school days after the
date of expul sion.

(b) An individual who was in grade 5 or below at the tinme of
t he expul si on and who has been expelled for possessing a firearm
or threatening another person with a dangerous weapon shall not
be reinstated before the expiration of 90 school days after the
date of expulsion. An individual who was in grade 5 or bel ow at
the time of the expul sion and who has been expelled pursuant to
subsection (2) for a reason other than possessing a firearm or
t hr eat eni ng anot her person with a dangerous weapon shall not be
reinstated before the expiration of 10 school days after the date
of the expulsion. An individual who was in grade 6 or above at
the tinme of the expulsion shall not be reinstated before the
expiration of 180 school days after the date of expul sion.

(c) It is the responsibility of the parent or |egal guardian

or, if the individual is at |east age 18 or is an enmanci pated

04579' 97 * (S-1)
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m nor, of the individual to prepare and submt the petition. A
school board is not required to provide any assistance in prepar-
ing the petition. Upon request by a parent or |egal guardian or,
if the individual is at |east age 18 or is an enmanci pated m nor,
by the individual, a school board shall nake available a formfor
a petition.

(d) Not later than 10 school days after receiving a petition
for reinstatenent under this subsection, a school board shal
appoint a conmttee to review the petition and any supporting
information submtted by the parent or |egal guardian or, if the
individual is at |east age 18 or is an enanci pated m nor, by the
i ndividual. The commttee shall consist of 2 school board nmem
bers, 1 school admnistrator, 1 teacher, and 1 parent of a pupi
in the school district. During this tinme the superintendent of
the school district nay prepare and submt for consideration by
the coonmttee information concerning the circunstances of the
expul sion and any factors mtigating for or against
rei nst at enent .

(e) Not later than 10 school days after all nenbers are
appoi nted, the commttee described in subdivision (d) shal
review the petition and any supporting information and informa-
tion provided by the school district and shall submt a recommen-
dation to the school board on the issue of reinstatenent. The
recommendati on shall be for unconditional reinstatenent, for con-
ditional reinstatement, or against reinstatenent, and shall be
acconpani ed by an expl anation of the reasons for the

recomendati on and of any recommended conditions for

04579' 97 * (S-1)
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reinstatenent. The recommendati on shall be based on
consideration of all of the follow ng factors:

(1) The extent to which reinstatenment of the individual
woul d create a risk of harmto pupils or school personnel

(11) The extent to which reinstatenent of the individual
woul d create a risk of school district or individual liability
for the school board or school district personnel.

(11m) The age and maturity of the individual.

(1v) The individual's school record before the incident that

caused t he expul sion.

(v) The individual's attitude concerning the incident that
caused t he expul sion.

(vi) The individual's behavior since the expul sion and the
prospects for renedi ation of the individual.

(vim) If the petition was filed by a parent or |egal guardi-
an, the degree of cooperation and support that has been provi ded
by the parent or |egal guardian and that can be expected if the
individual is reinstated, including, but not limted to, recep-
ti veness toward possible conditions placed on the reinstatenent.

(f) Not later than the next regularly schedul ed board neet -
ing after receiving the recommendati on of the comm ttee under
subdi vision (e), a school board shall make a decision to uncondi -
tionally reinstate the individual, conditionally reinstate the
i ndi vidual, or deny reinstatenent of the individual. The deci-
sion of the school board is final.

(g) A school board may require an individual and, if the

petition was filed by a parent or |egal guardian, his or her

04579' 97 * (S-1)
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parent or legal guardian to agree in witing to specific
conditions before reinstating the individual in a conditional
reinstatenent. The conditions may include, but are not limted
to, agreenent to a behavior contract, which may involve the indi-
vidual, parent or |egal guardian, and an outsi de agency; partici-
pation in or conpletion of an anger managenent program or ot her
appropriate counseling; periodic progress reviews; and specified
i mredi at e consequences for failure to abide by a condition. A
parent or |legal guardian or, if the individual is at |east age 18
or is an emanci pated m nor, the individual may include proposed
conditions in a petition for reinstatenent submtted under this
subsecti on.

(6) A school board or school adm nistrator that conplies
with subsection (2) is not |liable for damages for expelling a
pupi | pursuant to subsection (2), and the authorizing body of a
public school acadeny established under part 6a —er+—part—6b— is
not |iable for damages for expul sion of a pupil by the public
school acadeny pursuant to subsection (2).

(7) The departnent shall develop and distribute to al
school districts a formfor a petition to be used under subsec-
tion (5).

(8) Subsections (2) to (7) do not dimnish the due process
rights under federal |law of a pupil who has been determ ned to be
eligible for special education prograns and services.

(9) If a pupil expelled froma public school district pursu-
ant to subsection (2) is enrolled by a public school sponsored

al ternative education programor a public school acadeny during
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t he period of expulsion, the public school acadeny or the
alternative education programshall imedi ately becone eligible
for the prorated share of either the public acadeny foundation
al l ownance or the expelling school district's foundation all ow
ance, whi chever is higher.

(10) A PUBLI C SCHOOL ACADEMY NMAY BE ESTABLI SHED UNDER PART
6A SPECI FI CALLY FOR ENROLLING 1 OR MORE OF THE FOLLOW NG TYPES OF
PUPI LS:

(A) PUPILS PLACED IN THE PUBLI C SCHOOL ACADEMY BY A COURT OR

BY THE FAM LY | NDEPENDENCE AGENCY UNDER THE DI RECTI ON OF A
COURT.

(B) PUPI LS WHO HAVE BEEN EXPELLED UNDER SUBSECTI ON (2).

(© PUPI LS WHO HAVE BEEN EXPELLED UNDER SECTI ON 1311A.

(11) NOTW THSTANDI NG SECTION 504(2), IF IT IS STATED IN THE
CONTRACT AUTHORI ZI NG A PUBLI C SCHOOL ACADEMY DESCRI BED | N SUBSEC-
TION (10) THAT THE PUBLI C SCHOOL ACADEMY | S ESTABLI SHED SPECI FI -
CALLY FOR ENROLLING 1 OR MORE OF THE TYPES OF PUPI LS DESCRI BED I N
SUBSECTI ON (10), THE PUBLI C SCHOOL ACADEMY NAY LI M T ENROLLMENT
ONLY TO THOSE PUPI LS. A PUBLI C SCHOOL ACADEMY THAT LIMTS
ENRCLLIMVENT AS DESCRIBED IN THI' S SUBSECTION IS NOT REQUI RED TO
KEEP ANY GROUP OF PUPI LS DESCRI BED | N SUBSECTI ON (10)(A), (B), OR
(C PHYSI CALLY SEPARATED FROM ANOTHER GROUP OF THOSE PUPI LS, AS
M GHT OTHERW SE BE REQUI RED UNDER SUBSECTI ON (3) OR SECTI ON
1311A(2).

(12) |F THE FAM LY | NDEPENDENCE AGENCY, DEPARTNMENT OF
TURLSDBI CTI ON OVER A CH LD, THAT-STATE DEPARTVENT R AGENGY HAS THE
LEGAL AND FI NANCI AL OBLI GATI ON FOR EDUCATI NG THE CHI LD.

(13) (36)— As used in this section:

(a) "Arson"” neans a felony violation of chapter X of the

M chi gan penal code, —Aet—No—328—of—thePubHec-Acts—of—1931-
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1931 PA 328, MCL 750.71 TO 750. 80.
(b) "Crimnal sexual conduct"” neans a violation of
section 520b, 520c, 520d, 520e, or 520g of —Aet—No—328—©of—+the

756520e,—and—+50-520gof theM-ehigan—Conpttetd—taws— THE
M CH GAN PENAL CODE, 1931 PA 328, MCL 750.520B, 750.520C,
750. 520D, 750. 520E, AND 750. 520G

(c) "Dangerous weapon" neans that termas defined in
section 1313.

(d) "Firearmt neans that termas defined i n t+he—federal
gur—free—schoots—aet—of—31994—PubHe taw 16322+ 26 b5 C—3351+—
SECTI ON 921 OF TITLE 18 OF THE UNI TED STATES CODE, 18
U S C 921.

(e) "School board" neans a school board, internediate schoo
board, or the board of directors of a public school acadeny
establ i shed under part 6a. —er—6b—

(f) "School district" means a school district, a |ocal act
school district, an internedi ate school district, or a public
school acadeny established under part 6a. —o+—6b—

(g) "Weapon free school zone" neans that termas defined in
section 237a of the M chigan penal code, —Aet—No—328—©of—+the

i : e . . C b
Corfptted—taws— 1931 PA 328, MCL 750. 237A.
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