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HB5608, As Passed House, March 31, 1998
H B. 5608

A bill to anmend 1956 PA 218, entitled
"The i nsurance code of 1956,"
by anmendi ng sections 224, 476a, and 5256 (MCL 500. 224, 500.476a,
and 500. 5256), section 224 as anended by 1994 PA 228 and sections
476a and 5256 as anended by 1990 PA 256.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Sec. 224. (1) Al actual and necessary expenses incurred in
connection wth the exam nation or other investigation of an
i nsurer or other person regul ated under the conm ssioner's
authority shall be certified by the conm ssioner, together with a
statenent of the work perforned including the nunber of days
spent by the comm ssioner and each of the comm ssioner's depu-
ties, assistants, enployees, and others acting under the
comm ssioner's authority. ——upon—the—examnatton—or
. . on I I : o bud T
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thviston— |If correct, —the—departrnent—of—comerce——=s
bl ’r i e I L the

expenses shall be paid to the persons by whomthey were incurred,
upon the warrant of the state treasurer payable from appropria-
tions made by the legislature for this purpose.

(2) Except as otherw se provided in subsection (4), the com
m ssioner shall prepare and present to the insurer or other
person exam ned or investigated a statenment of the expenses and
reasonabl e cost incurred for each person engaged upon the exam -
nation or investigation, including anmounts necessary to cover the
pay and all owances granted to the persons by the M chigan civil
service conmm ssion, and the adm ni stration and supervisory
expense including an anount necessary to cover fringe benefits in
conjunction with the exam nation or investigation. Except as
ot herwi se provided in subsection (4), the insurer or other
person, upon receiving the statenent, shall pay to the comm s-
sioner the stated anount. The conmm ssioner shall deposit the
funds with the state treasurer as provided in section 225.

(3) The conm ssioner nmay enpl oy attorneys, actuaries,
accountants, investnent advisers, and other expert personnel not
ot herwi se enpl oyees of this state reasonably necessary to assi st
in the conduct of the exam nation or investigation or proceeding
Wth respect to an insurer or other person regul ated under the
conmm ssioner's authority at the insurer's or other person's
expense except as otherw se provided in subsection (4). Except
as otherw se provided in subsection (4), upon certification by

t he comm ssioner of the reasonabl e expenses incurred under this
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section, the insurer or other person exam ned or investigated
shal | pay those expenses directly to the person or firmrendering
assistance to the comm ssioner. Expenses paid directly to such
person or firmand the regulatory fees inposed by this section

shal | be exam nation expenses under section 22e of the single

busi ness tax act, —Aet—No—228—-of—thePubtHec-Acts—of—1975—being

sectton—206822e—of theMehgan—Conptted—taws— 1975 PA 228, ML
208. 22E

(4) An insurer is subject to a regulatory fee instead of the

costs and expenses provided for in subsections (2) and (3). —An

i en : o : : I Lat :

| | e . " I :
, ot e et :  dedfori . By

June 30 of each year or within 30 days after the enactnent into
| aw of any appropriation for the insurance bureau' s operation,
t he comm ssioner shall inpose upon all insurers authorized to do
business in this state a regulatory fee cal cul ated as foll ows:

(a) As used in this subsection:

(1) "A" nmeans total annuity considerations witten in this
state in the inmedi ately precedi ng year

(11) "B" neans base assessnent rate. The base assessnent
rate shall not exceed .00038 and shall be a fraction the nunera-
tor of which is the total regulatory fee and the denom nator of
which is the total amount of direct underwitten premuns witten

inthis state by all insurers for the i medi ately precedi ng
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cal endar year as reported to the comm ssioner on the insurer's
annual statenents filed wth the conmm ssioner.

(mem) "I" nmeans all direct underwitten prem uns other than
life insurance prem unms and annuity considerations witten in
this state in the imedi ately preceding year by all insurers.

(mv) "L" nmeans all direct underwitten life insurance prem -
uns witten in this state in the imediately precedi ng year by
all life insurers.

(v) Total regulatory fee shall not exceed 80% of the gross
appropriations for the insurance bureau's operation for a fiscal
year and shall be the difference between the gross appropriations
for the insurance bureau' s operation for that current fiscal year
and any restricted revenues, other than the regulatory fee

itself, as identified in the gross appropriation for the insur-

ance bureau's operation. —Foer—+ti+scat—year—1993-94—thegross
oL : e i I , . et
stderetd—to—be—$15-606,660-06—

(vi) Direct premuns witten in this state do not include
any anounts that represent clains paynents that are nmade on
behal f of, or adm nistrative fees that are paid in connection
with, any adm nistrative service contract, cost-plus arrangenent,
or any other noninsured or self-insured business.

(b) Two actual assessnent rates shall be calculated so as to
distribute 75% of the burden of the regulatory fee shortfall cre-
ated by the exclusion of annuity considerations fromthe assess-
ment base to life insurance and 25%to all other insurance. The

2 actual assessment rates shall be deternined as foll ows:
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(1) Lx B+ .75 x B x A= assessnent rate for life
L I Nsur ance.

(1m) L x B+ .25 x B x A= assessnent rate
I other than life

for insurance
I nsur ance.

(c) Except as otherw se provided in subdivision (d), each
insurer's regulatory fee shall be a mnimmfee of $250.00 and
shall be determ ned by nultiplying the actual assessnent rate by
t he assessnent base of that insurer as determ ned by the conm s-
sioner fromthe insurer's annual statenent for the imediately
precedi ng cal endar year filed with the comm ssioner.

(d) The total regulatory fee for all health maintenance
organi zations in this state shall be determ ned by nultiplying
the actual assessnent rate by 70% of direct underwitten prem uns
witten by all health maintenance organi zations in this state for
the i mmedi ately precedi ng cal endar year as reported to the com
m ssioner in the health mai ntenance organi zation's annual state-
ments filed with the comm ssioner. Each health mai ntenance
organi zation's regulatory fee shall be a m ninmum fee of $250.00
and shall be determ ned by taking the total regulatory fee for
all health nmai ntenance organi zations divided by the total nunber
of menbers of all health maintenance organi zati ons and mul tiply-
ing this quotient by the nunber of nmenbers in the individual
heal t h mai nt enance organi zati on.

(5) Not less than 67% of the revenue derived fromthe regu-
| atory fee under subsection (4) shall be used for the regul ation
of financial conduct of persons regul ated under the

comm ssioner's authority and for the regul ati on of persons
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regul ated under the conm ssioner's authority engaged in the
busi ness of health care and health insurance in this state.

(6) The amount, if any, by which anpbunts credited to the
conmi ssi oner pursuant to section 225 exceed actual expenditures
pursuant to appropriations for the insurance bureau's operation
for a fiscal year shall be credited toward the appropriation for
the insurance bureau in the next fiscal year.

(7) Al noney paid into the state treasury by an insurer
under this section shall be credited as provi ded under section
225,

(8) A regulatory fee under this section shall not be treated
by an insurer as a | evy or excise upon prem um but as a regul a-
tory burden that is apportioned in relation to insurance activity
inthis state and reflects the insurance regul atory burden on
this state as a result of this insurance activity. A foreign or
alien insurer authorized to do business in this state may con-
sider the liability required under this section as a burden
i nposed by the state of Mchigan in the cal culation of the
insurer's liability required under section 476a.

(9) An insurer may file with the comm ssioner a protest to
the regul atory fee inposed not |ater than 15 days after receipt
of the regulatory fee. The conmm ssioner shall review the grounds
for the protest and shall hold a conference with the insurer at
the insurer's request. The comm ssioner shall transmt his or
her findings to the insurer with a restatenent of the regul atory
fee based upon the findings. Statenments of regulatory fees to

whi ch protests have not been nmade and restatenents of regulatory
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fees are due and shall be paid not later than 30 days after their
receipt. Regulatory fees that are not paid when due bear inter-
est on the unpaid fee which shall be calculated at 6-nmonth inter-
vals fromthe date the fee was due at a rate of interest equal to
1% plus the average interest rate paid at auctions of 5-year
United States treasury notes during the 6 nonths i medi ately pre-
ceding July 1 and January 1, as certified by the state treasurer,
and conpounded annual ly, until the assessnent is paid in full.
An insurer who fails to pay its regulatory fee wwthin the pre-
scribed tine limts may have its certificate of authority or
i cense suspended, limted, or revoked as the conmm ssioner con-
siders warranted until the regulatory fee is paid. |If the com
m ssioner determnes that a regulatory fee or a part of a regul a-
tory fee paid by an insurer is in excess of the amount legally
due and payable, the anobunt of the excess shall be refunded or,
at the insurer's option, be applied as a credit against the regu-
latory fee for the next fiscal year. An overpaynent of $100.00
or less shall be applied as a credit against the insurer's regu-
|atory fee for the next fiscal year unless the insurer had a
$100. 00 or | ess overpaynment in the imrediately preceding fiscal
year. |f the insurer had a $100.00 or |ess overpaynent in the
i mredi ately preceding fiscal year, at the insurer's option, the
current fiscal year overpaynent of $100.00 or |ess shall be
r ef unded.

(10) Any anounts stated and presented to or certified,
assessed, or inposed upon an insurer as provided in

subsections (2), (3), and (4) that are unpaid as of the date that
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the insurer is subjected to a delinquency proceedi ng pursuant to
chapter 81 shall be regarded as an expense of adm nistering the
del i nquency proceedi ng and shall be payable as such fromthe gen-
eral assets of the insurer.

(11) Any statenents presented to insurers pursuant to sub-
sections (2) and (3) —+n—+respeet—of— FOR exam nations or investi-
gati ons conducted since Cctober 1, 1993 shall be cancelled as of
—the—efectivedate—of the—anendatery—act—that—added—this
stbseet+on— JUNE 30, 1994. Anmpunts actually paid by an insurer
because of those statenents shall be credited agai nst the regul a-
tory fee levied for the 1993-94 fiscal year and any excess
anmounts shall be refunded.

(12) IN ADDI TION TO THE REGULATORY FEE PROVI DED I N SUBSEC-
TION (4), EACH | NSURER THAT LOCATES RECORDS OR PERSONNEL KNOW.-
EDGEABLE ABOUT THOSE RECORDS OUTSI DE THI S STATE PURSUANT TO SEC-
TION 5256 SHALL REI MBURSE THE | NSURANCE BUREAU FOR EXPENSES AND
REASONABLE COSTS | NCURRED BY THE | NSURANCE BUREAU AS A RESULT OF
TRAVEL AND OTHER COSTS RELATED TO EXAM NATI ONS OR | NVESTI GATI ONS
OF THOSE RECORDS OR PERSONNEL. THE REI MBURSEMENT SHALL NOT
| NCLUDE ANY COSTS THAT THE | NSURANCE BUREAU WOULD HAVE | NCURRED
| F THE EXAM NATI ON HAD TAKEN PLACE IN THI S STATE.

(13) 32— As used in this section:

(a) "Annuity considerations” nmeans receipts on the sale of
annuities as used in section 22a of the single business tax act,

—berng—section—20822a—of—theM-ehigan—Conpited—tans— 1975 PA
228, MCL 208. 22A.
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(b) "lInsurer"” nmeans an insurer authorized to do business in
this state and includes nonprofit health care corporations,
dental care corporations, health mai ntenance organi zati ons, and
the state accident fund.

(14) (33)— Al fees added by the anendatory act that added
this subsection shall not apply on and after January 1, 1996,
unl ess —att—of—thefoHowngrcondi-tions—areret—(ar By
E I ’ i . o I

w : . ' . .
. I I w : .
oL I I . " . " S
C . e I o I

et . I . : I I I I
yeatrs—By— BY Septenber 1, 1995, and annually thereafter, the

conmi ssioner submts a report to the senate and house of repre-
sentatives standing commttees on insurance issues and to the
senate and house of representatives appropriations regulatory
subcomm ttees on all receivership activities of the comm ssioner
and the insurance bureau pertaining to the |iquidation of insol-
vent insurers for the i mediately precedi ng cal endar year. —b)
Reports—under—subtiviston—(a)— THE REPORT SHALL include all of
the foll ow ng:

(A) 41— A summary schedul e of all insurance bureau expen-
ditures for |egal, accounting, and adm nistrative expenditures
made or incurred for the liquidation of ALL insurers in
recei vershi p, 1 NCLUDI NG BUT NOT LI M TED TO ALI EN | NSURERS

04610' 97 *
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DESCRI BED | N SECTI ON 431A, and paid for out of the insurer's
assets during the cal endar year being reported on.

(B) #t— A detailed schedule of all insurance bureau con-
tractual expenditures for |egal, accounting, and adm nistrative
expenditures nmade or incurred for the liquidation of ALL insurers
in receivership, INCLUDI NG BUT NOT LI M TED TO ALI EN | NSURERS
DESCRI BED | N SECTI ON 431A, and paid for out of the insurer's
assets during the cal endar year being reported on including, but
not limted to, item zation of legal billings, crimnal investi-
gati on expenses, travel, neals, and general office expenses.

(C) —(++H)— A statenent of the net changes in assets and
liabilities of each insurer in receivership, |NCLUDI NG BUT NOT
LIMTED TO AN ALI EN | NSURER DESCRI BED I N SECTI ON 431A. This
statenent shall include changes due to interest rate changes,
real estate values, and other investnent activities, including a
detail ed statenent of the sale of assets and the net | oss or gain
on those assets and a statenent of the amount of assets pre-
served, gained, or recovered by the receiver.

Sec. 476a. (1) Beginning August 3, 1987, whenever, by a | aw
in force outside of this state or country, a donmestic insurer or
agent of a donestic insurer is required to nake a deposit of
securities for the protection of policyholders or otherw se, or
to make paynent for taxes, fines, penalties, certificates of
authority, valuation of policies, or otherw se, or a special
burden or other burden is inposed, greater in the aggregate than
is required by the laws of this state for a simlar alien or

foreign insurer or agent of an alien or foreign insurer, the

04610' 97 *
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alien or foreign insurer of that state or country is required, as
a condition precedent to its transacting business in this state,
to make a |li ke deposit for like purposes with the state treasurer
of this state, and to pay to the revenue conm ssioner for taxes,
fines, penalties, certificates of authority, valuation of poli-
cies, and otherw se an anount equal in the aggregate to the
charges and paynents inposed by the |laws of the other state or
country upon a simlar donmestic insurer and the agents of a
donestic insurer, regardless of whether a donestic insurer or
agent of a donmestic insurer is actually transacting business in
that state or country. —+n—the—ecase—of— FOR fire departnment or
sal vage corps taxes or other |ocal taxes the anount shall be com
puted by the revenue comm ssioner by dividing the total of the
paynments made by donestic insurers in that state or country by
the gross prem umreceived by donestic insurers in that state or
country less return premuns. The conm ssioner shall revoke the
certificate of authority of an alien or foreign insurer refusing
for 30 days to make paynent of fees or taxes as required by this
chapter. Except as provided in subsections (3) and (4), for pur-
poses of this section, an insurer organized under the |laws of a
state or country other than these United States shall be consid-
ered an insurer of the state in which its general deposit for the
benefit of its policyholders is made.

(2) The purpose of this section is to pronote the interstate
busi ness of donestic insurers by deterring other states from

enacting discrimnatory or excessive taxes.

04610' 97 *
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(3) Before January 1, 1991, for purposes of this section, a
donmestic insurer that is owed or controlled, directly or
indirectly, by an alien or foreign insurer and that was not
granted a certificate of authority before Decenber 28, 1987 shal
be considered domciled in the same state or country as the con-
trolling alien or foreign insurer.

(4) THE COWM SSI ONER SHALL | NFORM THE STATE TREASURER WHEN A
DOVESTI C I NSURER |'S NOT I N COVPLI ANCE W TH SECTI ON 5256.

Begi nni ng January 1, 1991, for purposes of this section, the
—fevente—comm-sstoner— STATE TREASURER, after consultation with

the comm ssioner, shall determ ne that a donestic insurer is an

alien or foreign insurer —dometHtetd—+n—-a state—or—countrydeter—
mretd—by—therevenrde—cormmsstonrer— if the insurer does not conply
w th SECTI ON 5256. —at—of—the—fotHowng-

g . o reinal—pl E s . " .

hol-ders—

(5) Taxes collected pursuant to this section are subject to
section 22d of the single business tax act, —Act—No—228—-o6f—+the

N : e . . L ottt ek
Coptted—taws— 1975 PA 228, MCL 208. 22D.
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(6) The —frevenve—eommsstoner— STATE TREASURER shal
adm ni ster the tax prescribed by this section in the manner pro-
vi ded i n —Aet—No—122—of—thePubte—-Aets—of 1941 —betnrgSseetions
205—1+t02653tof theMehigan—Conptted—taws— 1941 PA 122, MCL
205.1 TO 205. 31

(7) The requirenments of section 28 of —Act—No—3122—of—the
PubtHe—Acts—of 1941, —betrng—Ssect+on—205-28—7of—the—Mechigan
Cotrptted—taws— 1941 PA 122, MCL 205.28, that prohibit an enpl oyee
or an authorized representative or forner enployee or authorized
representative or anyone connected with the departnent of trea-
sury fromdivul ging any facts or information obtained in connec-
tion with the adm nistration of taxes, do not apply to disclosure

of the tax return prescribed in this act.

Sec. 5256. (1) —Except—as—provtded—+n—subsectt+on{5-—each—
EACH donestic insurer shall keep —atHt—ef—+ts—ortgina—books

of— UNDER | TS CONTROL ALL RECORDS RELATI NG TO THE | NSURER S BUSI -
NESS OR AFFAIRS AT 1 OR MORE OF THE FOLLOW NG LOCATI ONS

(A) THE principal place of doing business in this state. —

04610' 97 *
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(B) ONE OR MORE LOCATI ONS QUTSI DE THE STATE APPROVED FOR
THAT PURPOSE, | N WRI TING BY THE COWM SSI ONER

(2) A DOVESTI C I NSURER SHALL PRODUCE THOSE RECORDS RELATI NG
TO THE I NSURER S BUSI NESS OR AFFAI RS AND PERSONNEL KNOW.EDGEABLE
ABOUT THE RECORDS AT A principal place of doing business in OR
QUTSIDE this state for exam nation WTH N A REASONABLE TI ME
PERI OD SPECI FI ED by —and—at—the—+reguest—of— the comm ssi oner.

(3) 22— A donestic insurer may place for safekeeping al
or any part of its securities, notes, nortgages, or other evi-
dences of indebtedness, wth any national bank, state bank, trust
conpany, or any other UN TED STATES corporation authorized AS A
CUSTODI AN to accept and hol d personal property for safekeeping.
—antd—tocated—+n—the—United—States— A NATI ONAL BANK, STATE BANK,
TRUST COMPANY, OR UNI TED STATES CORPORATI ON AUTHORI ZED TO ACCEPT
AND HOLD PERSONAL PROPERTY FOR SAFEKEEPI NG MAY EMPLOY A SUBCUSTO
DI AN OQUTSI DE OF THE UNI TED STATES TO HOLD ASSETS THAT ARE NOT I N
PHYSI CAL FORM OR THAT ARE CUSTOVARI LY TRADED OUTSI DE THE UNI TED
STATES. A statutory deposit required by any state or foreign
country shall be excepted and any delivery and pl edge or assign-
ment of its notes, nortgages, or other securities by any such
insurer, as security for noney borrowed by it or as required in
the regul ar course of its business by the |laws of any state or
foreign country, shall also be excepted. The insurer may hold
certificates evidencing shares of stock or other registrable

securities in the name of a nom nee or nom nees enployed by the
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insurer and responsible to the insurer. The nom nee or nom nees,
on the request of the insurer, shall indorse the certificate rep-
resenting shares of stock or other registrable securities in

bl ank or by assignnment separate fromthe certificates. The
insurer at all times shall maintain control or possession of the
certificate representing the share of stock or other registrable
securities, but, if necessary, the nom nee or nom nees may have
access thereto for the purpose of exam nation under the supervi-
sion of the corporation.

(4) THE RECORDS REQUI RED TO BE RETAI NED BY THI S SECTI ON MAY
BE MAI NTAI NED I N PAPER, PHOTOGRAPH, M CRO PROCESS, MAGNETI C,
MECHANI CAL OR ELECTRONI C MEDI A, OR BY ANY PROCESS THAT ACCURATELY
REPRCODUCES OR FORMS A DURABLE MEDI UM FOR THE REPRODUCTI ON OF A
RECORD. | F THE ORI G NAL DOCUMENT |'S UNAVAI LABLE, THE DOVESTI C
| NSURER MAY PRODUCE | N AN ALTERNATI VE FORVMAT THE SAME DATA THAT
WAS CONTAI NED ON THE ORI G NAL DOCUMENT.

(5 —|3)— Renobval of all or a material part of the records
of a donmestic insurer fromthis state, except pursuant to a plan
or nmerger or consolidation approved by the comm ssioner under
this —eede— ACT or —for—stchreasonablepurposes—and—periods—of
t+mre— as may be approved in witing by the conm ssioner, is
prohi bited. —Rermovat—of—therecords—or—ratertal—part—thereof
: et e I I b : ol .

b . " bt he I
o " , v . I
I o I . . obati E
seett+of— |If after a hearing is held pursuant to the
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adm ni strative procedures act of 1969, —Act—No—306—0fthePubtiec
Aets—of—1969—betnrg——secttons 242061t 24328 of theMechigan
Conpttet—taws— 1969 PA 306, MCL 24.201 TO 24.328, the conm s-
sioner determ nes that the insurer has violated this section, the
commi ssioner shall reduce his or her findings and decision to
witing and shall issue and cause to be served upon the insurer
charged with the violation a copy of the findings and order
requiring the insurer to return the office, records, and assets
to this state. An insurer that violates this section shall be
treated as a foreign insurer for the period of time the records
were renmoved fromthis state, and the insurer shall be liable for
both of the follow ng:

(a) The ampunt of tax prescribed in section 476a and inter-
est in the anmount of 3% of the anobunt due and unpaid for each
month or part of a nonth that the insurer was in violation of
this section.

(b) A penalty of $5,000.00 plus an additional $50.00 for
each day that the insurer was not in conpliance with this
section. A DQOVESTI C | NSURER THAT FAILS TO COVPLY W TH AN ORDER
OF THE COW SSI ONER | SSUED UNDER THI S SECTION I S PRESUMED TO BE
NO LONGER SAFE, RELI ABLE, AND ENTI TLED TO PUBLI C CONFI DENCE UNDER
SECTI ON 436

(6) 44— If an insurer fails to conply with an order issued
under this section, as nodified or extended, the conm ssioner
shal | suspend or revoke the insurer's certificate of authority.

5 I L bt bt di : "
, : it he] e : I ey
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8 (7) THE COWMM SSI ONER MAY REQUI RE A DOVESTI C | NSURER TO

9 TRANSFER I TS DOM CI LE TO ANOTHER STATE | F THE COMM SSI ONER | S NOT
10 SATI SFI ED W TH THE PRODUCTI ON OF THE RECORDS AND PERSONNEL KNOW.-
11 EDGEABLE ABOUT THE RECORDS BECAUSE ALL OR PART OF THE RECORDS OR
12 PERSONNEL ARE LOCATED QUTSI DE THI S STATE.
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