HB5795, As Passed House, June 18, 1998
H. B. 5795

A bill to amend 1975 PA 228, entitled
"Si ngl e business tax act,"
by anendi ng sections 23 and 23b (MCL 208. 23 and 208. 23b), as
anended by 1995 PA 282.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Sec. 23. After allocation as provided in section 40 or
apportionnment as provided in section 41, the tax base shall be
adj usted by the foll ow ng:

(a) For a tax year ending before March 31, 1991 for which
subdivision (c) is not in effect, deduct the cost, including fab-
rication and installation, paid or accrued in the taxable year of
tangi bl e assets of a type that are, or under the internal revenue
code will becone, eligible for depreciation, anortization, or
accel erated capital cost recovery for federal incone tax purposes

excluding costs of assets that are defined in section 1250 of the
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i nternal revenue code. However, for tangible assets that are
subject to a | ease back agreenent under the fornmer provisions of
section 168(f)(8) of the internal revenue code as that section
provi ded i medi ately before the tax reformact of 1986, Public
Law 99-514, becane effective or to a | ease back of property to
whi ch the anmendnents made by the tax reformact of 1986 do not
apply as provided in section 204 of the tax reformact of 1986,
t he deduction shall be allowed only to the | essee or subl essee
under the 168(f)(8) agreenent. This deduction shall be multi-
plied by a fraction, the nunerator of which is the payroll factor
plus the property factor and the denom nator of which is 2.

(b) For a tax year ending before March 31, 1991 for which
subdivision (c) is not in effect, deduct the cost including fab-
rication and installation, excluding the cost deducted under sub-
division (a) paid or accrued in the taxable year of tangible
assets of a type that are, or under the internal revenue code
wi |l becone eligible for depreciation, anortization, or acceler-
ated capital cost recovery for federal incone tax purposes, pro-
vided that the assets are physically located in M chigan.

(c) For a tax year beginning after Septenber 30, 1989 but
before January 1, 1997 and for tax years beginning after
Decenber 31, 1996 as provided in subdivision (h), deduct the
cost, including fabrication and installation, paid or accrued in
t he taxabl e year of tangible assets of a type that are, or under
the internal revenue code will becone, eligible for depreciation,
anortization, or accelerated capital cost recovery for federal

i ncome tax purposes. This deduction shall be multiplied by the
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apportionment factor for the taxable year as defined in chapter
3. This subdivision does not apply to a taxpayer's first tax
year ending after Septenber 29, 1991.

(d) For a taxpayer's first tax year ending after Septenber
29, 1991, the adjustnent provided by this section shall be cal cu-
| ated by conputing the sumof the product of the cost, including
fabrication and installation, paid or accrued in the inmediately
precedi ng tax year of tangi ble assets of a type that are, or
under the internal revenue code will becone, eligible for depre-
ciation, anortization, or accelerated capital cost recovery for
federal income tax purposes nultiplied by the apportionnent
factor as defined in chapter 3 for that inmediately preceding tax
year, plus the product of the cost, including fabrication and
installation, paid or accrued in the taxpayer's first tax year
endi ng after Septenmber 29, 1991 of tangi ble assets of a type that
are, or under the internal revenue code wll becone, eligible for
depreciation, anortization, or accelerated capital cost recovery
for federal income tax purposes nultiplied by the apportionnent
factor as defined in chapter 3 for that tax year, and reducing
that sum by the adjustnment for the cost, including fabrication
and installation, paid or accrued in the imedi ately precedi ng
tax year of tangible assets of a type that were, or under the
internal revenue code will becone, eligible for depreciation,
anortization, or accelerated capital cost recovery for federal
i ncone tax purposes clainmed by the taxpayer or allowed to the
t axpayer under this act in the inmediately preceding tax year.

| f the adjustnent cal culated pursuant to this subdivision is a

05759' 98 *



© 00 N o 0o b~ W DN P

NN N NDNNNDNRRRRR R R R B R
N o o b~ WON P O O 0N oA WDN PP O

HB5795, As Passed House, June 18, 1998
4

positive anount, it shall be deducted fromthe tax base after
al l ocation or apportionnent, and if the adjustnent cal cul ated
pursuant to this subdivision is a negative anmount, it shall,
w thout reference to the negative sign, be added to the tax base
after allocation and apportionnment. |f any portion of this sub-
division is determned to be invalid pursuant to a final appel-
| ate court decision, this subdivision shall be severed fromthis
section.

(e) Except as provided in subdivisions (g),(h), and (i), for
a tax year beginning after Decenber 31, 1996, deduct the cost,
including fabrication and installation, paid or accrued in the
t axabl e year of tangible assets of a type that are, or under the
internal revenue code will becone, eligible for depreciation,
anortization, or accelerated capital cost recovery for federal
i ncome tax purposes, provided that the assets are physically
|l ocated in this state for use in a business activity in this
state and are not nobile tangible assets. This deduction shal
be multiplied by the apportionnment factor for the tax year as
prescribed in chapter 3.

(f) Except as provided in subdivision (h) and if subdivision
(e) is in effect, for a tax year beginning after Decenber 31,
1996, deduct the cost, including fabrication and installation,
paid or accrued in the taxable year of nobile tangi ble assets of
a type that are, or under the internal revenue code will becone,
eligible for depreciation, anortization, or accelerated capital
cost recovery for federal incone tax purposes. This deduction

shall be multiplied by the apportionnent factor for the tax year
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as prescribed in chapter 3. As used in this section and section
23b, "nobile tangi ble assets"” neans all of the foll ow ng:

(1) Motor vehicles that have a gross vehicle weight rating
of 10,000 pounds or nore and are used to transport persons for
conpensati on or property.

(11) Rolling stock, aircraft, and watercraft used by the
owner to transport persons or property for conpensation or used
by the owner to transport the owner's property for sale, rental,
or further processing.

(m1m) Equi pnment used directly in conpletion of or in con-
struction contracts for the construction, alteration, repair, or
i nprovenent of property.

(g) Except as provided in subdivision (h) and if subdivision
(e) is in effect, for tangi ble assets, other than nobile tangible
assets, purchased or acquired for use outside of this state in a
tax year beginning after Decenber 31, 1996 and physically | ocated
inthis state after the assets are purchased or acquired for use
in a business activity, deduct the federal basis used for deter-
mning gain or loss as of the date the tangi bl e assets were phys-
ically located in this state for use in a business activity plus
the cost of fabrication and installation of the tangi ble assets
inthis state. This deduction shall be nultiplied by the appor-
tionment factor for the tax year as prescribed in chapter 3.

(h) For tax years beginning after Decenber 31, 1996 and if
subdivision (e) is in effect, subdivisions (e), (f), and (g) do
not apply and subdivision (c) does apply to a taxpayer that neets

all of the following criteria:
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(1) The taxpayer has its headquarters in this state.

(11) The taxpayer's date of incorporation, as filed with the
—corporatt+on—and—seecur+t+es— CORPORATE di vi si on OF THE CORPORA-
TION, SECURI TI ES, AND LAND DEVELOPMENT BUREAU of the depart nent
of —eormreree— CONSUVER AND | NDUSTRY SERVI CES, is on or before
—the—efHectivedate—of the—anendatery—act—that—added—this
stbei-vi-ston— JANUARY 9, 1996

(11m) The taxpayer's sales at retail of prescriptions are
nmore than 2% and | ess than 10% of the taxpayer's total sales at
retail.

(1v) The taxpayer sells at retail all of the foll ow ng and,
FOR TAX YEARS THAT BEG N BEFORE JANUARY 1, 1998, nore than 50%
OR, FOR TAX YEARS THAT BEG N ON AND AFTER JANUARY 1, 1998, MORE
THAN 20% of the taxpayer's total sales is conprised of the retai
sal es of the follow ng:

(A) Fresh, frozen, or processed food, food products, or con-
sumabl e necessities.

(B) Househol d products.

(C Prescriptions.

(D) Health and beauty care products.

(E) Cosneti cs.

(F) Pet products.

(G Carbonated beverages.

(H) Beer, wine, or liquor.

(1) For a tax year beginning after Decenber 31, 1996 if sub-
division (e) is not in effect, deduct the cost, including

fabrication and installation, paid or accrued in the taxable year
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of tangible assets of a type that are, or under the internal
revenue code will becone, eligible for depreciation, anortiza-
tion, or accelerated capital cost recovery for federal incone tax
pur poses. This deduction shall be multiplied by the apportion-
ment factor for the tax year as prescribed in chapter 3.

Sec. 23b. After allocation as provided in section 40 or
apportionnment as provided in section 41, the tax base shall be
adj usted by the foll ow ng:

(a) If the cost of an asset was paid or accrued in a tax
year endi ng before March 31, 1991 for which a deduction under
section 23(c) is not in effect, add the gross proceeds or benefit
derived fromthe sale or other disposition of the tangi ble assets
described in section 23(a) mnus the gain and plus the |l oss from
the sale reflected in federal taxable income and m nus the gain
fromthe sale or other disposition added to the tax base in sec-
tion 9(6). This addition shall be multiplied by a fraction, the
numer ator of which is the payroll factor plus the property factor
and the denom nator of which is 2. As used in this subdivision,
"sal e or other disposition" does not include the transfer of tan-
gi bl e assets that are | eased back to the transferor under the
former provisions of section 168(f)(8) of the internal revenue
code as that section provided imedi ately before the tax reform
act of 1986, Public Law 99-514, becane effective or to a | ease
back of property to which the anendnents made by the tax reform
act of 1986 do not apply as provided in section 204 of the tax

reform act of 1986.
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(b) If the cost of an asset was paid or accrued in a tax
year endi ng before March 31, 1991 for which a deduction under
section 23(c) is not in effect, add the gross proceeds or benefit
derived fromthe sale or other disposition of the tangi ble assets
described in section 23(b) for a tax year begi nning before
January 1, 1991 mnus the gain, nultiplied by the apportionnent
factor for the taxable year as prescribed in chapter 3, and plus
the loss, multiplied by the apportionnment factor as prescribed in
chapter 3, fromthe sale or other disposition reflected in fed-
eral taxable inconme and mnus the gain fromthe sale or other
di sposition added to the tax base in section 9(6).

(c) If the cost of an asset was paid or accrued in a tax
year beginning after Septenber 30, 1989 but before January 1,
1997 or paid or accrued in a tax year beginning after
Decenber 31, 1996 as provided in subdivision (f), add the gross
proceeds or benefit derived fromthe sale or other disposition of
the tangi bl e assets described in section 23(c) mnus the gain and
plus the loss fromthe sale reflected in federal taxable incone
and mnus the gain fromthe sale or other disposition added to
the tax base in section 9(6). This addition shall be nultiplied

by the apportionnent factor for the tax year as prescribed by

chapter 3.
(d) Except as provided in subdivisions (f) and (g) and if
the cost of tangi ble assets described in section 23(e), (f), or

(g) was paid or accrued in a tax year beginning after
Decenber 31, 1996, add the gross proceeds or benefit derived from

the sale or other disposition of the tangible assets m nus the
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gain and plus the loss fromthe sale or other disposition
reflected in federal taxable income and m nus the gain fromthe
sale or other disposition added to the tax base in section 9(6).
This addition shall be nmultiplied by the apportionnent factor for
the tax year as prescribed in chapter 3.

(e) Except as provided in subdivision (f) and if section
23(e) is in effect, for assets other than nobile tangible assets
purchased or acquired in a tax year beginning after Decenber 31,
1996 that were eligible for a deduction under section 23(e) or
(g) and that were transferred out of this state, add the federal
basis used for determning gain or |loss as of the date of the
transfer. This addition shall be nultiplied by the apportionnent
factor for the tax year as prescribed in chapter 3.

(f) For tax years beginning after Decenber 31, 1996 and if
section 23(e) is in effect, subdivisions (d) and (e) do not apply
and subdivision (c) does apply to a taxpayer that neets all of
the followng criteria:

(1) The taxpayer has its headquarters in this state.

(11) The taxpayer's date of incorporation, as filed with the
—corporatt+on—and—seecur+t+es— CORPORATE di vi si on OF THE CORPORA-
TION, SECURI TI ES, AND LAND DEVELOPMENT BUREAU of the depart nent
of —eormreree— CONSUVER AND | NDUSTRY SERVI CES, is on or before
—the—efHectivedate—of the—-anendatery—act—that—added—this
stbei-vi-ston— JANUARY 9, 1996

(11m) The taxpayer's sales at retail of prescriptions are
nmore than 2% and | ess than 10% of the taxpayer's total sales at

retail.
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(1v) The taxpayer sells at retail all of the foll ow ng and,
FOR TAX YEARS THAT BEG N BEFORE JANUARY 1, 1998, nore than 50%
OR, FOR TAX YEARS THAT BEG N ON AND AFTER JANUARY 1, 1998, MORE
THAN 20% of the taxpayer's total sales is conprised of the retai
sal es of the follow ng:

(A) Fresh, frozen, or processed food, food products, or con-
sumabl e necessities.

(B) Househol d products.

(C) Prescriptions.

(D) Health and beauty care products.

(E) Cosneti cs.

(F) Pet products.

(G Carbonated beverages.

(H Beer, wne, or liquor.

(g) If section 23(e) is not in effect and if the cost of
tangi bl e assets described in section 23(i) was paid or accrued in
a tax year beginning after Decenber 31, 1996, add the gross pro-
ceeds or benefit derived fromthe sale or other disposition of
the tangi bl e assets mnus the gain and plus the loss fromthe
sale or other disposition reflected in federal taxable incone and
m nus the gain fromthe sale or other disposition added to the
tax base in section 9(6). This addition shall be nmultiplied by

t he apportionnment factor for the tax year as prescribed in

chapter 3.
(h) Deduct any avail abl e business loss. As used in this
subdi vi si on, "business | 0oss" nmeans a negative anount after

al l ocation or apportionnent as provided in chapter 3 and after
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adj ustnents as provided in section 23 and subdivisions (a) to (Qg)
w thout regard to the deduction under this subdivision. The

busi ness | oss shall be carried forward to the year next follow ng
the |l oss year as an offset to the allocated or apportioned tax
base including the adjustnents provided in subdivisions (a) to
(g), then successively to the next 9 taxable years follow ng the
| oss year or until the loss is used up, whichever occurs first,

but for not nore than 10 taxable years after the | oss year.
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