HB 5866, As Passed Senate, July 1, 1998

SENATE SUBSTITUTE FOR
HOUSE BILL NO. 5866

A bill to anmend 1994 PA 451, entitled
"Natural resources and environnental protection act,"
by anmendi ng sections 8501 and 8511 (MCL 324.8501 and 324.8511),
as added by 1995 PA 60, and by addi ng section 8517.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Sec. 8501. As used in this part:

(A) "ADULTERATED PRODUCT" MEANS A PRODUCT VH CH CONTAI NS ANY
DELETERI QUS OR HARMFUL SUBSTANCE | N SUFFI Cl ENT AMOUNT TO RENDER
| T INJURI QUS TO BENEFI Cl AL PLANT LI FE, AN MALS, HUMANS, AQUATIC
LIFE, SO L OR WATER WHEN APPLI ED I N ACCORDANCE W TH DI RECTI ONS
FOR USE ON THE LABEL, OR | F ADEQUATE WARNI NGS STATEMENTS OR
DI RECTI ONS FOR USE VWHI CH MAY BE NECESSARY TO PRQIECT PLANT LI FE,
ANI MALS, HUMANS, AQUATIC LIFE, SO L OR WATER ARE NOT SHOWN ON THE
LABEL.
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(B) t&)— "Aquifer" nmeans a geol ogic formation, group of
formations, or part of a formation capable of yielding a
significant anmount of groundwater to wells or springs.

(© —fb)y— "Aquifer sensitivity" nmeans a hydrogeol ogi ¢ func-
tion representing the inherent abilities of materials surroundi ng
the aquifer to attenuate the novenent of nitrogen fertilizers
into that aquifer.

(D) —e)y— "Aquifer sensitivity region” nmeans an area in
whi ch aquifer sensitivity estimations are sufficiently uniformto
warrant their classification as a unit.

(E) teH— "Brand or product nanme" neans a term design, or
trademark used in connection with 1 or nore grades of
fertilizer.

(F) fe)y— "Bulk fertilizer" nmeans fertilizer distributed in
a nonpackaged form

(G —(H)— "Customm xed fertilizer" means a mxed fertilizer
formul ated according to individual specifications furnished by
t he consuner before m xing.

(H —€e)— "Departnent" neans the departnent of agriculture.

(1) "D RECTOR' MEANS THE DI RECTOR OF THE DEPARTMENT OF AGRI -
CULTURE OR H' S OR HER DESI GNEE

(J) th)— "Distribute"” neans to inport, consign, sell,
barter, offer for sale, solicit orders for sale, or otherw se
supply fertilizer for sale or use in this state.

(Ky )— "Fertilizer" neans a substance containing 1 or
nore recogni zed plant nutrients, which substance is used for its

pl ant nutrient content and which is designed for use, or clainmed
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to have value, in pronoting plant growh. Fertilizer does not
i ncl ude unmani pul at ed ani mal and vegetabl e manures, marl, |ine,
i mestone, wood ashes, and other materials exenpted by rules
promul gated under this part.

() )— "Fertilizer material"™ nmeans any substance contai n-
i ng any recogni zed plant nutrient, which is used as a fertilizer
or for compounding m xed fertilizers.

(M —)— "G ade" neans the percentage guarantee of total
ni trogen, avail abl e phosphorus, or avail abl e phosphoric acid,
PWOT, and sol ubl e potassium or soluble potash, KWDO, of a fertil-
i zer and shall be stated in the sane order as listed in this
subdi vision. Indication of grade does not apply to peat or peat
noss or soil conditioners.

(N) (BH— "G oundwater” nmeans underground water within the
zone of saturation.

(O —m— "Goundwater stewardship practices" neans any of a
set of voluntary practices adopted by the comm ssion of agricul-
ture pursuant to part 87, designed to protect groundwater from
contam nation by fertilizers.

(P) —m)— "Quaranteed anal ysi s" nmeans the m ni num percent age
of each plant nutrient guaranteed or clained to be present.

(Q —foe)y— "Label" neans any witten, printed, or graphic
matter on or attached to packaged fertilizer or used to identify
fertilizer distributed in bulk or held in bul k storage.

(R} —p)— "Labeling" neans all |abels and other witten,
printed, or graphic matter upon or acconpanying fertilizer at any

time, and includes advertising or sales literature.
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(S) —te)— "Manufacture" neans to process, granul ate,
conpound, produce, mx, blend, or alter the conposition of fer-
tilizer or fertilizer materials.

(T) —€H— "Maxi mum contam nant |evel" neans that termas it
is defined in title XIV of the public health service act, chapter
373, 88 Stat. 1660, and the regul ati ons pronul gated under t hat
act .

(U —s)— "Mxed fertilizer" nmeans a fertilizer containing
any conbination or mxture of fertilizer materials designed for
use or clainmed to have value in pronoting plant growth, including
m xtures of fertilizer and pesticide.

(V) 49— "Nitrogen fertilizer" nmeans a fertilizer that con-
tains nitrogen as a conponent.

(W —w)— "Oficial sanple”" neans a sanple of fertilizer
taken by a representative of the departnent of agriculture in
accordance w th acceptabl e net hods.

(X) "ORDER' MEANS A CEASE AND DESI ST ORDER | SSUED UNDER SEC-
TI ON 8511.

(Y) wv)— "Package" or "packaged" neans any type of product
regul ated by this part that is distributed in individual contain-
ers wwth a capacity not exceeding 55 gallons for |iquids and not
exceedi ng 200 pounds for solids.

(2 —tw— "Percent" and "percentage" nean the percentage by
wei ght .

(AA) —— "Soil conditioner"” nmeans a substance that is used
or intended for use solely for the inprovenment of the physical

nature of soil and for which no clains are made for plant
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nutrients content. Soil conditioner does not include guaranteed
pl ant nutrients, hornones, bacterial inoculants, and products
used in directly influencing or controlling plant grow h.

(BB) —y)— "Specialty fertilizer" nmeans any fertilizer dis-
tributed primarily for nonfarm use, such as use in connection
with honme, gardens, |awns, shrubbery, flowers, golf courses,
parks, and ceneteries, and may include fertilizers used for
research or experinental purposes.

(CO —z)y— "Ton" nmeans a net ton of 2,000 pounds
avoi rdupoi s.

(DD) —ta&)— "Use" neans the |oading, mxing, applying, stor-
ing, transporting, or disposing of a fertilizer.

Sec. 8511. (1) The director, —eof—thedepartrents— by a duly
aut hori zed agent, may sel ect from any package or bulk | ot of com
mercial fertilizer or soil conditioner exposed for sale in this
state a sanple to be used for the purposes of an official analy-

sis for conparison with the |label affixed to the package or bul k

ot on sale. The director —ef—thedepartrent—hi-s—or—her—deputy
thori-zed—agent—of—the—director—ofthedepartrents— may at
any tinme ORDER A PERSON TO CEASE AND DESI ST FROM MANUFACTURI NG,
STORI NG DI STRI BUTI NG SELLI NG OR REGQ STERI NG A PRODUCT REGUJ-
LATED BY THI S PART, OR MAY seize or stop the sale of a fertilizer
or soil conditioner that is m sbranded OR ADULTERATED, fails to
meet a LABEL CLAIM OR guarantee, is being manufactured or dis-
tributed by an unlicensed person, or otherwise fails to conply

with this part.
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(2) AN ORDER SHALL BE WRI TTEN AND SHALL | NFORM THE
MANUFACTURER, STORAGE OPERATOR, DI STRI BUTOR, SELLER, OR
REG STRANT OF THE GROUNDS FOR | SSUANCE OF THE ORDER. THE PERSON
RECEI VI NG THE ORDER SHALL | MMVEDI ATELY COVPLY W TH THE ORDER.
FAI LURE TO COMPLY SHALL SUBJECT THE PERSON TO THE PENALTY | MPOSED
UNDER THI S PART

(3) THE DI RECTOR SHALL RESCI ND THE ORDER | MVEDI ATELY UPON
BEI NG SATI SFI ED BY | NSPECTI ON OF COVPLI ANCE WTH THE ORDER. THE
| NSPECTI ON SHALL BE CONDUCTED AS SOON AS PGSSI BLE AT THE VERBAL

OR WRI TTEN REQUEST OF THE RESPONSI BLE PARTY. THE RESCI NDI NG
ORDER OF THE DI RECTOR MAY BE VERBAL AND THE PERSON MAY RELY ON
THE VERBAL RESCI NDI NG ORDER. HOWEVER, A VERBAL ORDER SHALL BE
FOLLOWED BY A VWRI TTEN RESCI NDI NG ORDER.

(4) THE DI RECTOR MAY | SSUE AND ENFORCE A WRI TTEN ORDER PRO-
H Bl TI NG THE SALE, USE, OR REMOVAL OF A PRODUCT REGULATED BY THI S
PART TO THE OAMNER OR CUSTCDI AN OF ANY PRODUCT OR PRODUCT LOT AND
REQUI Rl NG THE PRODUCT TO BE HELD BY THE OMNER OR CUSTODI AN AT A
DESI GNATED PLACE WHEN THE DI RECTOR FI NDS THAT THE PRODUCT | S
BEI NG DI STRI BUTED I N VI CLATION OF THI S PART. THE ORDER REMAI NS
I N EFFECT UNTIL THE DI RECTOR DETERM NES THAT THE PERSON | S COM
PLYI NG WTH THE LAW OR UNTI L THE VI OLATI ON HAS BEEN OTHERW SE
LEGALLY DI SPOSED OF BY WRI TTEN AUTHORI TY. THE DI RECTOR SHALL
RELEASE THE PRODUCT FOR SALE, USE, OR REMOVAL UPON COVPLI ANCE
WTH THI S PART AND PAYMENT OF ALL COSTS AND EXPENSES | NCURRED | N
CONNECTI ON W TH THE | SSUANCE AND ENFORCEMENT OF THE ORDER.

(5) ANY PRODUCT OR PRODUCT LOT NOT IN COWVPLI ANCE WTH THI' S
PART | S SUBJECT TO SEI ZURE UPON AN ACTI ON FI LED BY THE DI RECTOR
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IN A COURT OF COMPETENT JURI SDI CTI ON I N THE COUNTY I N WHI CH THE
PRODUCT |'S LOCATED. | F THE COURT FI NDS THE PRODUCT TO BE IN VI O
LATION OF THI' S PART AND ORDERS THE CONDEMNATI ON OF THE PRODUCT,
THE PRODUCT SHALL BE DI SPOSED OF I N ANY MANNER CONSI STENT W TH
THE QUALITY OF THE PRODUCT AND THE LAWS OF THI S STATE EXCEPT THAT
THE DI SPOSI TI ON OF THE PRODUCT SHALL NOTI' BE ORDERED BY THE COURT
W THOUT FI RST PROVI DI NG THE CLAI MANT AN OPPORTUNI TY TO PETI TI ON
THE COURT FOR RELEASE OF THE PRODUCT OR FOR PERM SSI ON TO PROCESS
OR RELABEL THE PRODUCT TO BRING I T I NTO COVPLI ANCE WTH THI S
PART.

SEC. 8517. (1) EXCEPT AS OTHERW SE PROVIDED IN TH S SEC
TION, IT IS THE EXPRESS LEAQ SLATI VE | NTENT THAT THI S PART PREEMPT
ANY LOCAL ORDI NANCE, REGULATI ON, OR RESOLUTI ON THAT PURPCRTS TO
DUPLI CATE, EXTEND, OR REVI SE I N ANY MANNER THE PROVI SIONS OF THI S
PART. EXCEPT AS OTHERW SE PROVI DED FOR I N THI' S SECTI ON, A LOCAL
UNI T OF GOVERNMENT SHALL NOT ENACT, MAI NTAIN, OR ENFORCE AN ORDI -
NANCE, REGULATI ON, OR RESOLUTI ON THAT CONTRADI CTS OR CONFLICTS I N
ANY MANNER W TH THI S PART.

(2) IF A LOCCAL UNIT OF GOVERNMENT |'S UNDER CONTRACT W TH THE
DEPARTMENT TO ACT AS | TS AGENT OR THE LOCAL UNI'T OF GOVERNVENT
HAS RECEI VED PRI OR WRI TTEN AUTHORI ZATI ON FROM THE DEPARTMENT,
THAT LOCAL UNI T OF GOVERNMENT MAY ENACT AN ORDI NANCE THAT | S
| DENTI CAL TO THI S PART AND RULES PROMULGATED UNDER THI S PART,
EXCEPT AS PROHI BI TED I N SUBSECTION (6). THE LOCAL UNIT OF
GOVERNMENT' S ENFORCEMENT RESPONSE FOR A VI OLATI ON OF THE ORDI -
NANCE THAT | NVOLVES THE MANUFACTURI NG, STORAGE, DI STRI BUTI ON, OR
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SALE OF PRODUCTS REGULATED BY THIS PART IS LIMTED TO | SSU NG A
CEASE AND DESI ST ORDER I N THE MANNER PRESCRI BED I N SECTI ON 8511.

(3) A LOCCAL UNIT OF GOVERNVENT MAY ENACT AN ORDI NANCE PRE-
SCRI Bl NG STANDARDS DI FFERENT FROM THOSE CONTAI NED I N TH S PART
AND RULES PROMULGATED UNDER THI S PART AND THAT REGULATES THE MAN-
UFACTURI NG STORAGE, DI STRI BUTI ON, OR SALE OF A PRODUCT REGULATED
BY TH S PART UNDER ElI THER OR BOTH OF THE FCOLLOW NG
Cl RCUMSTANCES:

(A) UNREASONABLE ADVERSE EFFECTS ON THE ENVI RONMENT OR
PUBLI C HEALTH W LL EXIST WTH N THE LOCAL UNI T OF GOVERNMENT.

THE DETERM NATI ON THAT UNREASONABLE ADVERSE EFFECTS ON THE ENVI -
RONMENT OR PUBLI C HEALTH W LL EXI ST SHALL TAKE | NTO CONSI DERATI ON
SPECI FI C POPULATI ONS WHOSE HEALTH MAY BE ADVERSELY AFFECTED

W TH N THAT LOCAL UNI T OF GOVERNMENT.

(B) THE LOCAL UNI T OF GOVERNVMENT HAS DETERM NED THAT THE
MANUFACTURI NG, STORAGE, DI STRI BUTI ON, OR SALE OF A PRODUCT REGUJ-
LATED BY THIS PART WTHI N THAT UNI T OF GOVERNVENT HAS RESULTED OR
W LL RESULT IN THE VI OLATI ON OF OTHER EXI STI NG STATE OR FEDERAL
LAWS.

(4) AN ORDI NANCE ENACTED PURSUANT TO SUBSECTI ONS (2) AND (3)
SHALL NOT CONFLI CT W TH EXI STI NG STATE LAW5S OR FEDERAL LAWS. AN
ORDI NANCE ENACTED PURSUANT TO SUBSECTI ON (3) SHALL NOT BE
ENFORCED BY A LOCAL UNI T OF GOVERNVENT UNTI L APPROVED BY THE COw
M SSI ON OF AGRI CULTURE. THE COW SSI ON OF AGRI CULTURE SHALL PRO
VI DE A DETAI LED EXPLANATI ON OF THE BASI S OF THE DENI AL W THI N 60
DAYS.
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(5) UPON | DENTI FI CATI ON OF UNREASONABLE ADVERSE EFFECTS ON
THE ENVI RONMENT OR PUBLI C HEALTH BY A LOCAL UNI T OF GOVERNVENT AS
EVI DENCED BY A RESCLUTI ON SUBM TTED TO THE DEPARTMENT, THE
DEPARTMENT SHALL HOLD A LOCAL PUBLI C MEETI NG W THI N 60 DAYS AFTER
THE SUBM SSI ON OF THE RESOLUTI ON TO DETERM NE THE NATURE AND
EXTENT OF UNREASONABLE ADVERSE EFFECTS ON THE ENVI RONVENT OR
PUBLI C HEALTH DUE TO THE MANUFACTURI NG STORAGE, DI STRI BUTI QN,

OR SALE OF A PRODUCT REGULATED BY THI S PART.

W TH N 30 DAYS AFTER THE LOCAL PUBLI C MEETI NG THE DEPARTMENT
SHALL | SSUE A DETAI LED OPI Nl ON REGARDI NG THE EXI STENCE OF UNREA-
SONABLE ADVERSE EFFECTS ON THE ENVI RONVENT OR PUBLI C HEALTH AS

| DENTI FI ED BY THE RESOLUTI ON OF THE LOCAL UNI' T OF GOVERNMENT.

(6) THE DI RECTOR MAY CONTRACT WTH A LOCAL UNIT OF GOVERN
MENT TO ACT AS I TS AGENT FOR THE PURPOSE OF ENFORCI NG THI S PART
AND THE RULES PROMULGATED UNDER THI S PART. THE DEPARTMENT SHALL
HAVE SOLE AUTHORI TY TO ASSESS FEES, REQ STER FERTI LI ZER OR SO L
CONDI TI ONER PRODUCTS, CANCEL OR SUSPEND REG STRATI ONS, AND REGU-
LATE AND ENFORCE ALL PROVI SI ONS OF SECTI ON 8512.

(7) FOR ANY ORDI NANCE ENACTED PURSUANT TO THI S SECTI ON, THE
LOCAL UNI T OF GOVERNVENT SHALL PROVI DE THAT PERSONS ENFORCI NG THE
ORDI NANCE COVMPLY W TH THE TRAI NI NG AND ENFORCEMENT REQUI REMENTS
AS DETERM NED APPROPRI ATE BY THE DI RECTOR
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