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SB0495, As Passed House, November 12, 1997

REPRI NT

SUBSTITUTE FOR
SENATE BILL NO. 495

(As Passed the Senate May 22, 1997)

A bill to anend 1986 PA 89, entitled
"M chi gan BI DCO act, "
by anendi ng sections 102, 104, 105, 106, 211, 217, 301, 303, 305,
311, 315, 317, 401, 403, 405, 407, 503, 505, 507, 509, 511, 601,
603, 709, 711, 713, 801, 807, 813, and 905 (MCL 487.1102,
487.1104, 487.1105, 487.1106, 487.1211, 487.1217, 487.1301,
487. 1303, 487.1305, 487.1311, 487.1315, 487.1317, 487.1401,
487. 1403, 487.1405, 487.1407, 487.1503, 487.1505, 487. 1507,
487. 1509, 487.1511, 487.1601, 487.1603, 487.1709, 487.1711
487. 1713, 487.1801, 487.1807, 487.1813, and 487.1905).

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Sec. 102. The purposes of this act are —te—doe— all of the
fol | ow ng:

(a) Pronote econom c devel opnent by encouraging the
formati on of business and industrial devel opnment —eerporations—
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Senate Bill No. 495 2

COMPANI ES, a new type of private institution, AND to hel p neet
the financing assi stance and nanagenent assi stance needs of busi -
ness firnms in this state.

(b) Provide for a systemof |icensing, regul ation, and
enforcenent that will enable business and industrial devel opnent
—eorporat+ons— COVMPANIES to satisfy eligibility requirenents to
participate, if they so choose, in the programof the snmall busi-
ness adm ni strati on —pursuant—to— UNDER section 7(a) of the smal
busi ness act, Public Law 85-536, 15 U S.C. —636{a)— 636, and
ot her prograns for which they may be eligible.

(c) Provide for a systemof |icensing, regul ation, and
enf orcenent designed to prevent fraud, conflict of interest, and
m smanagenent —— and to pronote conpetent nanagenent, accurate
record keeping, and appropriate comruni cati on wi th —shareholders—
OMERS; in order to provide BOTH OF the foll ow ng:

(1) Confort to prospective —sharehotders— OMERS so as to
facilitate equity investnments in business and industrial devel op-
ment —eerporations— COVPANI ES.

(11) Confort to prospective debt sources so as to facilitate
t he borrow ng of noney by business and industrial devel opnent
—eorporat+oens— COVPANI ES.

(d) Safeguard the general reputation of business and indus-
trial devel opnment —eefrporations— COVPAN ES as a type of institu-
tion in order to increase the confidence of prospective equity
investors in and prospective debt sources for those

institutions.
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(e) Elimnate unnecessary restrictions —whieh— THAT have
di scouraged the formati on of business devel opnent corporations
under —Aet—No—itF+ofthePubt+e-Aets—of—1963— FORMER 1963 PA
117, by repealing that act and substituting a nore flexible regu-
| atory franmeworKk.

Sec. 104. (1) "Affiliate" neans, if used with respect to a
speci fied person other than a natural person, a person control -
ling or controlled by that specified person, or a person con-
trolled by a person who also controls the specified person.

(2) "BIDCO'" neans a business and industrial devel opnent
—eorporat+on— COVPANY |icensed under this act.

(3) "Business firm' nmeans a person that transacts business
on a regular and continual basis, or a person that proposes to
transact business on a regular and continual basis.

(4) "Comm ssioner"” neans the conm ssioner of the financial
institutions bureau of the departnment of —eermreree— CONSUMER AND
| NDUSTRY SERVI CES.

(5) "Control"™ nmeans, if used with respect to a specified
person, the power to direct or cause the direction of, directly
or indirectly through 1 or nore internediaries, the managenent
and policies of that specified person, whether —through—the
ownership—of—voting—seeur+t+es— by contract, other than a com
mercial contract for goods or nonmanagenent services, —— or
otherwi se. A natural person shall not be considered to control a
person solely on account of being a director, officer, MANAGER

or enpl oyee of that person. A person who, directly or

i ndirectly, —owns—of—record—or—benetHtectattyholds—wth—power—to
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, el . e . bor] _ HAS
THE PONER TO VOTE OR DI RECT THE VOTI NG OF 20% or nore of the

I ’ . - . o .
TOTAL OMNERSHI P VOTE, shall be rebuttably presumed to contro

t hat —eoerporation— ENTITY.
(6) "Controlling person” neans, if used with respect to a
speci fied person, a person who controls that specified person,

directly or indirectly through 1 or nore internediaries.

7y " I : .
forth—+tn—the—artieles—of—+neorporation—of—that—ecorporat+on—

Sec. 105. (1) "lncorporating statute" neans —the—act—under
whi-ch—a—tHeensee—+s—+itneorporated,—etrther— t he busi ness cor por a-
tion act, —Act—No—284—-of thePubHetAets—of 1972 —betnrgSsections
4561161+t 0450-—20699—of—theMechigan—Conpitet—taws—or— 1972 PA
284, MCL 450. 1101 TO 450. 2098, the nonprofit corporation act,
—Act—No—162—of —thePubleActs—of 1982 —being—seect+ons—456—216%
to—450—3192—oef—the—Mechigan—Conpited—taws— 1982 PA 162, MCL
450. 2101 TO 450. 3192, OR THE M CH GAN LI M TED LI ABI LI TY COVPANY
ACT, 1993 PA 23, MCL 450.4101 TO 450. 5200.

(2) "Insolvent” neans a licensee that ceases to pay its
debts in the ordinary course of business, that cannot pay its

debts as they becone due, or whose liabilities exceed its

asset s.
(3) "Interests of the |icensee" includes the interests of
sharehol ders of —the— A |licensee ORGANI ZED AS A M CH GAN CORPORA-

TI ON AND MEMBERS OF A LI CENSEE ORGANI ZED AS A M CH GAN LI M TED
LI ABI LI TY COVPANY.
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(4) "License" neans a |icense issued under this act
aut horizing a M chigan corporation OR M CH GAN LIM TED LI ABI LITY
COMPANY to transact business as a Bl DCO

(5) "Licensee" neans a M chigan corporation OR M CH GAN
LI M TED LI ABI LI TY COVPANY which is |icensed under this act.

(6) "MANAGER' MEANS A PERSON DESI GNATED BY THE MEMBERS OF A
M CH GAN LI M TED LI ABI LI TY COMPANY TO MANAGE THE LI M TED LI ABI L-
| TY COVPANY AS PROVIDED IN I TS ARTI CLES OF ORGANI ZATI ON OR AN
OPERATI NG AGREEMENT.

(7) "MEMBER' MEANS A PERSON W TH OANERSHI P | NTEREST I N A
Bl DCO ORGANI ZED AS A M CHI GAN LI M TED LI ABI LI TY COVPANY.

(8) —6)— "M chigan corporation” means a corporation incor-
porated under the business corporation act, —-Aect—No—284—-ofthe
Pubte—Aets—of—1972— 1972 PA 284, MCL 450. 1101 TO 450. 2098, or
the nonprofit corporation act, —Aet—No—162of thePubt+e—-Acts—of
1982— 1982 PA 162, MCL 450.2101 TO 450. 3192.

(9) "M CH GAN LI M TED LI ABI LI TY COVPANY" MEANS A LI M TED
LI ABI LI TY COMPANY ORGANI ZED UNDER THE M CHI GAN LI M TED LI ABI LI TY
COVPANY ACT, 1993 PA 23, MCL 450.4101 TO 450. 5200.

(10) —A— "M chigan nonprofit corporation" nmeans a corpora-
tion incorporated under the nonprofit corporation act, —Aet
No—162—ef—thePublec—-Aets—of—1982— 1982 PA 162, MCL 450.2101 TO
450. 3192.

Sec. 106. (1) "Oficer" neans El THER OF THE FOLLOW NG

(a) If used with respect to a corporation, a person
appoi nted or designated as an officer of that corporation by or
—pur-stant—toe— UNDER applicable law or the articles of
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i ncorporation — or bylaws of that corporation, or a person who
performs with respect to that corporation functions usually per-
formed by an officer of a corporation.

(b) I'f used with respect to a specified person other than a
natural person or a corporation, a person who perforns with
respect to that specified person functions usually performed by
an officer of a corporation with respect to that corporation.

(2) "Order" nmeans an approval, consent, authorization,
exenption, denial, prohibition, or requirenent applicable to a
specific case issued by the comm ssioner. Oder includes a con-
dition of a |license and an agreenent made by a person with the
conmi ssi oner under this act.

(3) "OMNER' MEANS A SHAREHOLDER OF A BI DCO ORGANI ZED AS A
M CHI GAN CORPCORATI ON OR A MEMBER OF A BI DCO ORGANI ZED AS A
M CHI GAN LI M TED LI ABI LI TY COMPANY.

(4) —|3)— "Person" neans an individual, proprietorship,
joint venture, partnership, LIMTED LIABILITY COMPANY, trust,
busi ness trust, syndicate, association, joint stock conpany, cor-
porati on, cooperative, governnent, agency of a governnent, or any
ot her organization. |If used with respect to acquiring control of
or controlling a specified person, person includes a conbination
of 2 or nore persons acting in concert.

(5 —|4)— "Principal —shareholtder— OMER' neans a person
that owns, directly or indirectly, of record or beneficially,
—seetrt+t+es— STOCK OR MEMBERSHI P | NTEREST representing 10% or
nmore of the outstandi ng —veting—secur+t+es— STOCK OR MEMBERSHI P
| NTEREST of a corporation OR LIMTED LIABILITY COVPANY.
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(6) —5)— "Subject person" neans a controlling person,
subsidiary — or affiliate of a licensee, — a director, offi-
cer, MANACER, or enployee of a licensee or of a controlling
person, subsidiary — or affiliate of a |licensee, —/— or any
ot her person who participates in the conduct of the business of a
| i censee.

(7) —6)— "Subsidiary" neans, if used with respect to a
i censee, a conpany or business firm —whieh— THAT the |icensee
hol ds control of as permtted by section 507(1)(b), (c), or (d).

(8) "TOTAL OMNERSHI P VOTE" MEANS, |F USED W TH RESPECT TO A
CORPORATI ON, THE TOTAL OUTSTANDI NG SHARES OF STOCK ENTI TLED TO
VOTE AND, | F USED W TH RESPECT TO A M CH GAN LI M TED LI ABI LI TY
COWPANY, THE TOTAL VOTE OF THE MEMBERS ENTI TLED TO VOTE

(9) —AH— "This act" includes an order issued or rule
promul gated under this act.

Sec. 211. (1) A licensee shall nmake and keep books,
accounts, and other records in —stweh— a form and manner as the
comm ssioner may require. These records shall be kept at —stueh—
a place and —shatt+— be preserved for —sueh— a length of tine as
t he comm ssi oner may —speetfy— REQU RE

(2) The conm ssioner may require by order that a |icensee
wite down any asset on its books and records to a val uation
—whi-eh— THAT represents its then val ue.

(3) Not nore than 90 days after the close of each cal endar
year or a longer period if specified by the comm ssioner, a
licensee shall file with the conm ssioner an audit report

containing all of the follow ng:
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(a) Financial statenents, including balance sheet, statenent
of income or |loss, statenment of changes in capital accounts, and
statenent of changes in financial position or, for a |licensee
that is a Mchigan nonprofit corporation OR M CH GAN LI M TED
LI ABI LI TY COMPANY, conparable financial statenents for, or as of
the end of, the cal endar year, prepared with an audit by an inde-
pendent certified public accountant or an independent public
accountant in accordance with generally accepted accounting
princi pl es.

(b) Areport, certificate, or opinion of the independent
certified public accountant or independent public accountant who
perfornms the audit, stating that the financial statenments were
prepared in accordance with generally accepted accounti ng
princi pl es.

(c) Oher information that the conmm ssioner may require.

Sec. 217. (1) The comm ssioner shall exam ne each |icensee
not | ess than once each cal endar year.

(2) The conm ssioner may at any tine examne a |licensee or
subsidiary of a |icensee.

(3) Adirector, officer, MANAGER, or enployee of a |licensee
or of a subsidiary of a |licensee being exam ned by the comm s-
sioner, or a person having custody of any of the books, accounts,
or records of the licensee or of the subsidiary, shall —exhibtt
to— PROVI DE t he comm ssioner, on request, any of the books
accounts, and other records of the licensee or of the subsidiary
and shall otherwise facilitate the exam nation so far as it is in

their power to do so.
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(4) If in the comm ssioner's opinion it is necessary in the
exam nation of a licensee or of a subsidiary of a |licensee, the
comm ssioner nmay retain a certified public accountant, attorney,
apprai ser, or other person to assist the conmssioner. Wthin 10
days after receipt of a statenent fromthe comm ssioner, the
| i censee being exam ned shall pay the fees of a person retained
by the comm ssioner under this subsection.

Sec. 301. A Mchigan corporation OR M CH GAN LI M TED
LI ABI LI TY COMPANY may apply to the conm ssioner for |licensure as
a BIDCO. A person other than a M chigan corporati on OR M CH GAN
LIMTED LI ABI LI TY COMPANY shall not apply for a |icense.

Sec. 303. (1) After a review of information regarding the
directors, officers, MANAGERS, and controlling persons of the
applicant, a review of the applicant's business plan, including
at least 3 years of detailed financial projections and other rel-
evant information, and a review of additional information consid-
ered rel evant by the conm ssioner, the conm ssioner shall approve
an application for a license if, and only if, the comm ssioner
determ nes all of the follow ng:

(a) The applicant has a net worth, or firmfinancing conmt-
ment s —whteh— THAT denonstrate that the applicant wll have a net
worth when the applicant begins transacting busi ness as a Bl DCO
inliquid formavailable to provide financing assistance, that is
adequate for the applicant to transact business as a BI DCO as
det erm ned under subsection (2).

(b) Each director, officer, MANAGER, and controlling person

of the applicant is of good character and sound fi nanci al
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Senate Bill No. 495 10
st andi ng, ——each—dtrector—and—ofift+cer—ofthe—-apptieant— is
conpetent to performhis or her functions with respect to the
applicant, —— and THAT the directors, —and— officers, AND
MANAGERS of the applicant are collectively adequate to manage the
busi ness of the applicant as a Bl DCO

(c) It is reasonable to believe that the applicant, if
licensed, will comply with this act.

(d) The applicant has reasonabl e prom se of being a viable,

ongoi ng BI DCO and of satisfying the basic objectives of its busi-

ness pl an.
(E) I'F THE APPLICANT IS OR WLL BE A M CH GAN LI M TED
LI ABI LI TY COVPANY, THE APPLI CANT' S OPERATI NG AGREEMENT AND BUSI -

NESS PLAN ARE CONSI STENT W TH THE OBJECTI VES OF PROMOTI NG THE
STABI LI TY AND VI ABI LI TY OF THE APPLI CANT AND W LL NOT | MPEDE THE
ABI LI TY OF THE APPLI CANT TO RETAI N ANY EARNI NGS OR | NCREASES TO
FUND BALANCES AND BORROW FUNDS TO SUPPORT THE APPLI CANT' S CONTI N-
UED OPERATI ONS. THE APPLI CANT' S OPERATI NG AGREEMENT OR ARTI CLES
OF ORGANI ZATI ON SHALL CONTAI'N PROVI SI ONS AS THE COWMM SSI ONER CON-
SI DERS NECESSARY TO SATI SFY THI S SUBSECTI ON

(2) In determning if the applicant has a net worth or firm
financing comnm tnents adequate to transact business as a Bl DCO,
t he comm ssioner shall consider the types and variety of financ-
i ng assistance that the applicant plans to provide, —— the

experience that the directors, officers, MANAGERS, and control -

ling persons of the applicant have in providing financing
ASSI STANCE and nmanageri al assistance to business firms, —— the
financial projections and other relevant information fromthe
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applicant's business plan, —— and whether the applicant intends
to operate as a profit or nonprofit corporation OR AS A LIM TED
LI ABI LI TY COMPANY. Except as otherwi se provided in this act, the
comm ssioner shall require a mninmumnet worth of not |ess than
$1, 000, 000. 00 and not nore than $10, 000, 000. 00. The conmi ssi oner
may require a mininmumnet worth of [ess than $1, 000, 000. 00, but
not | ess than $500,000.00, if, in the context of the applicant's
busi ness plan, the initial capitalization anount is adequate for
the applicant to transact business as a BI DCO because of specia

circunstances including, but not limted to, funded overhead, |ow
overhead, or specialized opportunities.

(3) For the purposes of subsection (1), the conm ssioner nmay
find any of the foll ow ng:

(a) That a director, officer, MANAGER, or controlling person
of an applicant is not of good character if the director, offi-
cer, MANACER, or controlling person, or a director, —or— officer,
OR MANAGER of a controlling person, has been convicted of or has
pl eaded nol o contendere to a crinme involving fraud or
di shonesty.

(b) That it i1s not reasonable to believe that an applicant,
if licensed, will conply with this act, if the applicant has been
convicted of or has pleaded nolo contendere to a crinme involving
fraud or dishonesty.

(4) For purposes of subsection (1), subsection (3) shall not
be considered to be the only grounds upon which the comm ssi oner
may find that a director, officer, MANAGER, or controlling person

of an applicant is not of good character or that it is not
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reasonable to believe that an applicant, if licensed, wll conply
with this act.

Sec. 305. (1) A person may apply to the comm ssioner for
prelimnary approval of an application for a |license.
Not wi t hstandi ng that commtnents to invest in the equity of the
appl i cant have not been obtained and that all directors, —ant-
of ficers, AND MANAGERS of the applicant have not been identified,
t he comm ssioner may grant prelimnary approval. [In issuing an
order granting prelimnary approval, the conm ssioner shall indi-

cate that, for the comm ssioner to determne that the require-
ments of section 303 are satisfied, final approval is conditioned
on review by the conm ssioner of the applicant's conpletion of
fund-raising, including the controlling persons, and review by

t he comm ssioner of the conpletion of the roster of directors and
officers. |If an application for prelimnary approval has been
granted, before granting final approval of the application for a
license, the comm ssioner may request an updated bal ance sheet
and —stueh— other information considered rel evant by the
conmi Ssi oner.

(2) If a person files an application under this section, the
fee required by section 209(1)(a) is payable at the tinme the
application is filed with the conm ssioner.

Sec. 311. (1) Except as otherw se provided in subsection
(2), a person transacting business in this state, other than a
I icensee, shall not use a nanme or title —whireh— THAT i ndicates
that the person is a business and industrial devel opnent
—eorporat+on— COVPANY including, but not limted to, use of the
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term"BIDCO', and shall not otherw se represent that the person
is a business and industrial devel opnent —eerporation— COMPANY or
a licensee.

(2) Before being issued a license under this act, a M chigan
corporation OR M CH GAN LI M TED LI ABI LI TY COVWANY t hat proposes
to apply for a license or that applies for a |icense may,
—perform— under a name that indicates that —the—eorporation— | T
is a business and industrial devel opnent —eefporation,— COVPANY,
PERFORM t he acts necessary to —appty—foer—and— obtain a |icense
and to otherw se prepare to —corrence—t+ransactifag— TRANSACT busi -
ness as a licensee. —Sueh—a— A corporation OR LIMTED LIABILITY
COMPANY shall not represent that it is a licensee until after the
i cense has been obt ai ned.

Sec. 315. (1) A Mchigan corporation OR M CH GAN LI M TED
LI ABI LI TY COMPANY that is |icensed under another |law of this
state or —under—any—t+awof— the United States nmay —appty—for—and—

be issued a license under this act unless the transaction of

busi ness —by—that——ecorporat+on— as a |icensee under —another— THE
OTHER | aw of this state or —a+awof— the United States
—vtotates— WOULD VI OLATE this act or —+s— WOULD BE contrary to

t he purposes of this act.

(2) A Mchigan corporation OR M CH GAN LI M TED LI ABILITY
COVWPANY that is |licensed under this act nay apply for and be
issued a |icense under another law of this state or —a+tawof—
the United States unless the transaction of business —by—that
corporatt+on— as a | i censee under —anether— THE OTHER | aw of this
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state or —atawof— the United States would violate this act or
woul d be contrary to the purposes of this act.

Sec. 317. (1) Upon approval of a 2/3 vote of its board of
directors and after conplying with subsection (2), a M CH GAN
CORPORATI ON | i censee may apply to the conm ssioner to have the
comm ssi oner accept the surrender of the licensee's license. |IF
A MCH GAN LIMTED LI ABI LI TY COMPANY LI CENSEE DI SSOLVES AND AFTER
| T HAS PROVI DED THE NOTI CE REQUI RED UNDER SUBSECTION (2), IT
SHALL APPLY TO THE COWM SSI ONER TO SURRENDER I TS LICENSE. If the
conmi ssioner determnes that the requirenents of this section
have been satisfied, the conm ssioner shall approve the applica-
tion unless in the opinion of the comm ssioner the purpose of the
application is to evade a current or prospective action by the
conm ssioner under article 7. A M CH GAN CORPCORATI ON LI CENSEE
SHALL NOT DI SSOLVE AND A M CH GAN LI M TED LI ABI LI TY COMPANY SHALL
NOT COVPLETE W NDI NG UP OF | TS AFFAI RS UNTI L THE COW SSI ONER HAS
ACCEPTED THE SURRENDER OF THE LI CENSEE' S LI CENSE.

(2) —Net—tess—than—60—-daysbetoref+Hngan—appHecation—wth
the—eomm—sstoner—under—subseet+on—(1H— UPON THE DI SSCLUTI ON OF A
LI CENSEE ORGANI ZED AS A M CHI GAN LI M TED LI ABI LI TY COMPANY OR
BEFORE DI SSOLUTI ON OF A LI CENSEE ORGANI ZED AS A M CHI GAN
CORPORATION, a licensee shall notify all of its —sharehotders—
OMERS and all of its creditors of its DI SSOLUTI ON AND i ntention
to file the application. Each creditor shall be notified of the
right to comment to the comm ssioner. Each —sharehotder— ONNER
shall be notified of the right to file with the |licensee FOR A
PERI OD OF 60 DAYS AFTER THE DATE OF THE NOTI CE an objection to
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t he proposed surrender of the |icense —wthtn—the66-—dayperiod—
and shall be advised that, if the —sharehotder— OMER files an
obj ection, the —sharehotder— OMER shoul d send a copy of the
objection to the comm ssioner. |f —sharehotders— ONERS repre-
senting 20% OR MORE of the —eotutstandtng—voting—secur+t+es— TOTAL
OWNERSHI P VOTE of the licensee file an objection, the |licensee
shal | not proceed with the application under subsection (1)

unl ess the application is approved by a vote of —sharehotders—
OMNERS representing 2/3 OR MORE of the —ottstantirg—voting—Secttr—
rt+es—of—thet+Hecensee— TOTAL OANERSHI P VOTE.

Sec. 401. The —corporate— nane of each |icensee shall
include the word "BIDCO'. A |licensee shall not transact business
under a nanme other than its —eerporate— nane.

Sec. 403. (1) A LICENSEE SHALL HAVE A BOARD CF DI RECTCRS.
The board of directors of each licensee shall consist of not |ess
than 7 directors. |IF THE LICENSEE I S A M CH GAN LI M TED LI ABI L-
| TY COMPANY, THE BOARD MAY CONSI ST OF MEMBERS WHO ARE NOT NMANAG
ERS OF THE LI CENSEE.

(2) The board of directors of —each— A licensee shall hold a
meeting not |ess than once each cal endar quarter.

Sec. 405. Wthin 30 days after the death, resignation, or
removal of a director, —e+— officer, — OR MANAGER, the el ection
of a director, —— or the appointnent of an officer OR MANAGER,
the licensee shall notify the conm ssioner in witing of the
event and shall provide any additional information which the com

m ssi oner may require.
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Sec. 407. (1) A licensee shall not pay, or obligate itself
to pay, a cash dividend OR DI STRI BUTI ON or divi dend AND
DISTRIBUTION in kind to its —sharehotders— OMERS, unl ess that
paynment is consistent with a dividend AND DI STRI BUTI ON policy
—whi-eh— THAT has been adopted by the |icensee and approved by the
comm ssioner. In review ng dividend AND DI STRI BUTI ON pol i ci es
under this section, the conmm ssioner shall PROTECT AGAI NST UNSAFE
OR UNSCOUND ACTS WHI CH COULD THREATEN THE VI ABI LI TY OF THE
LI CENSEE AS AN ONGO NG BI DCO BUT be flexible in recognizing the
speci al characteristics of BIDCOs and the diverse range of poten-
tially appropriate dividend policies for Bl DCOs. —whtte—at—the

. . . : I hiet »
I b et bt .  The

conmi ssioner may at any tinme wthdraw any previous approval of a
di vi dend AND DI STRI BUTI ON policy if the conm ssioner determ nes

that the withdrawal is necessary to prevent unsafe or unsound

acts.

(2) Wthout the prior approval of the conm ssioner, a
i censee shall not buy back, or obligate itself to buy back a
share of stock —f+roema—shareholtder— OR A MEMBERSHI P | NTEREST FROM

AN OMNER

Sec. 503. (1) The business of a licensee shall be —the
bustraess—of— providing financing assi stance and managenent
assistance to business firms. A licensee shall not engage in a
busi ness ot her than the business of providing financing assist-

ance and managenent assistance to business firns.
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(2) I'n addition to the powers and privileges provided to a
licensee by this act, a licensee has all powers and privil eges
conferred by its incorporating statute which are not inconsistent
with or limted by this act. The powers of a |icensee include,
but are not limted to, all of the foll ow ng:

(a) To borrow noney and ot herw se incur indebtedness for its
pur poses, including issuance of corporate bonds, debentures,
notes, or other evidence of indebtedness. A licensee's indebted-
ness may be secured or unsecured, and may involve equity features
including, but not limted to, provisions for conversion to stock
OR MEMBERSHI P | NTERESTS and warrants to purchase stock OR MEMBER-
SHI P | NTERESTS.

(b) To nmake contracts.

(c) To incur and pay necessary and incidental operating
expenses.

(d) To purchase, receive, hold, |ease, or otherw se acquire
—— or to sell, convey, nortgage, |ease, pledge, or otherw se
di spose of, real or personal property, together with rights and
privileges that are incidental and appurtenant to these transac-
tions of real or personal property, if the real or personal prop-
erty is for the licensee's use in operating its business or if
the real or personal property is acquired by the licensee from
time to tine in satisfaction of debts or enforcenent of
obl i gati ons.

(e) To make donations for charitable, educational, research,

or simlar purposes.
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(f) To inplenent a reasonable and prudent policy for
conserving and investing its noney before the noney is used to
provi de financing assistance to business firnms or to pay the
expenses of the |icensee.

Sec. 505. (1) Alicensee nay determne the formand the
terms and conditions for financing assistance provided by that
licensee to a business firmincluding, but not limted to, forns
such as | oans, —— purchase of debt instruments, —— straight
equity investnents such as purchase of comon stock, —e+r— pre-
ferred stock, —— OR MEMBERSHI P | NTERESTS, debt with equity fea-
tures such as warrants to purchase stock OR MEMBERSHI P | NTERESTS,
converti bl e debentures, or receipt of a percent of net incone or
sales, — royalty based financing, —— guaranteeing of debt, —/—
or leasing of property. A licensee may purchase securities AND
VMEMBERSHI P | NTERESTS of a business firmeither directly or indi-
rectly through an underwiter. A licensee nay participate in the
program of the small business adm ni strati on —purstant—te— UNDER
section 7(a) of the small business act, Public Law 85-536, 15
U S. C —636(a)— 636, or any other governnent program for which
the licensee is eligible and which has as its function the provi-
sion or facilitation of financing assistance or managenent
assistance to business firnms. |If a |licensee participates in a
programreferred to in this subsection, the |icensee shall conply
with the requirenents of that program

(2) Managenent assistance provided by a |icensee to a busi-
ness firm may enconpass both managenment or technical advice and

managenent or technical services.
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(3) Financing assistance or nmanagenent assistance provided
by a licensee to a business firmshall be for the business pur-
poses of that business firm

(4) Alicensee may exercise —the— incidental powers —that
are—hecessary—or—conventent— to carry on the business of, or are
reasonably related to the business of, providing financing
assi stance and nmanagenent assi stance to business firns.

(5) Except as provided in subsection (6), in connection with
an extension of credit by a person to a |licensee or an extension
of credit by a licensee to a LIMTED LI ABILITY COVWANY OR A busi -
ness entity as defined i n —Aect—No—52—of—thePublie—Aets—of—1970+
betng—sect+on—43861oftheMechigan—Conmpitted—taws— SECTION 1 OF
1970 PA 52, MCL 438.61, the parties nay agree to any rate of
interest, including a rate in excess of the rate set forth in
—Act—No—259—of—thePublteActs—of 1968, —beirngsect+ons438-41++to
43842—of the—Mechrgan—Conptted——taws— 1968 PA 259, MCL 438.41 TO
438. 42.

(6) In connection with an extension of credit described in
subsection (5), a person shall not know ngly charge, take, or
recei ve noney or other property as interest on the loan at a rate
exceeding 25% sinple interest per annum A person who viol ates
this subsection is guilty of a felony punishable by inprisonnment
for not nore than 5 years or a fine of not nore than $10, 000. 00,
or both. As used in this subsection, "interest" does not include
anyt hing of value that is contingent on the performance or val ue
of the borrower including, but not limted to, a percentage of

net inconme of the borrower, royalties, stock in the borrower,
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warrants to purchase stock in the borrower, and convertibility of
debent ur es.

Sec. 507. (1) Either by itself or in concert with a direc-
tor, officer, principal —sharehotder— OMER, MANAGER, or
affiliate, —— another |icensee, — or a director, officer,
princi pal —sharehotder— OMER, MANAGER, or affiliate of another
licensee, a licensee shall not hold control of a business firm
except as foll ows:

(a) —+H—and—+o— A LI CENSEE THAT HAD PROVI DED FI NANCI NG
ASSI STANCE TO A BUSI NESS FI RM MAY ACQUI RE AND HOLD CONTRCOL OF
THAT BUSI NESS FI RM TO t he extent necessary to protect the
licensee's interest as creditor of, or investor in, the business
firm — v I had  dedf . .

s L . | hold ot s

f+rm— Unl ess the comm ssi oner approves a |onger period, a

I i censee hol ding control of a business firmunder this subdivi-
sion shall divest itself of the interest —whieh— THAT constitutes
hol di ng control as soon as practicable or wwthin 3 years after
acquiring that interest, whichever is sooner.

(b) Wth the approval of the conm ssioner, a |licensee may
acquire and hold control of a —eerperat+on—whteh— COVPANY THAT
has offices located only in this state and which is licensed as a
smal | busi ness investnent conpany under the small business
i nvestment act of 1958, Public Law 85-699, 72 Stat. 689.

(c) Wth the approval of the conm ssioner, a |licensee may
acquire and hold control of a conpany located in this state
—whieh— THAT is a | ocal devel opnent conpany in accordance wth
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the smal | business investnment act of 1958, PUBLIC LAW 85-699, 72
STAT. 689, whet her —er—met—stueh—a— THE devel opnent conpany is or
may beconme —eerti+i+ed— A QUALI FI ED STATE OR LOCAL DEVELOPMENT
COMPANY by the small business adm nistration under section 503 of
TITLE V OF the smal|l business investnent act of 1958, PUBLIC LAW
85-699, 15 U.S.C. 697.

(d) Wth the approval of the conm ssioner, a |licensee may
acquire and hold control of another business firmwth offices
only in this state —whteh— THAT i s engaged —+nAne—busthness—other
than— ONLY I N the business of providing financing assistance and
managenent assi stance to business firns.

(e) Wth the approval of the conm ssioner, a |licensee may
acquire and hold control of a business firmnot referred to in
subdivisions (a) to (d). The conm ssioner shall not approve an
application under this subdivision unless the comm ssioner deter-
m nes that —steh—an— THE approval will not cause the anount of
the licensee's investnments in business firnms covered by this sub-
division to exceed 15% of the anmount of the assets of the
|icensee and that in the comm ssioner's judgnment —steh—an— THE
approval will pronote the purposes of this act. An approval by
t he comm ssi oner under this subdivision shall be for a period of
not nore than 3 years, except that in a particular case the com
m ssi oner may subsequently extend the period beyond 3 years if
the comm ssioner determnes that a | onger period is needed and is
consistent wth the purposes of this act.

(2) If the conm ssioner fails to issue an order approving or

denyi ng an application under subsection (1)(b) or (c), within 45

00505' 97 (S-1) R 1



© 00 N o 0o A~ W DN P

NN N NDNNNDNRRRRR R R R R R
N o o M NP O O 0N oA WDN P O

SB0495, As Passed House, November 12, 1997
Senate Bill No. 495 22

days fromrecei pt by the comm ssioner of an application which
conplies with section 203, the application shall be considered
approved by the comm ssioner.

(3) For the purposes of subsection (1), "hold control" neans
—ownershitp— THE POAER TO VOTE OR DI RECT THE VOTI NG directly or
indirectly, of —recoerd—or—beretrtetatty—of—votingseecurtttes
greater—than— El THER OF THE FOLLOW NG

(a) For a business firmwth outstanding voting —secttrt+t+es—
STOCK OR VOTI NG MEMBERSHI P | NTERESTS hel d by fewer than 50
—sharehotders;— OMERS, MORE THAN 40% of the —eutstanting—vottng
secttt+t+es— TOTAL OANERSHI P VOTE.

(b) For a business firmwth outstanding voting —secutrt+t+es—
STOCK OR VOTI NG MEMBERSHI P | NTERESTS hel d by 50 or nore
—sharehotders;— OMERS, MORE THAN 25% of the —eutstanting—voting
secttt+t+es— TOTAL OANERSHI P VOTE.

(4) If alicensee anticipates acquiring and hol ding control
of a business firmunder subsection (1)(a), the licensee shal

file wwth the comm ssioner a plan for acquiring and hol di ng con-

trol of the business firmthat shall include at |east all of the
fol | ow ng:

(a) The reasons it is necessary for the |icensee to acquire
and hold control of the business firm

(b) The percentage of outstanding voting —seeur+t+es— STOCK
OR VOTI NG MEMBERSHI P | NTERESTS of the business firmthe |icensee
pl ans to own.

(c) The licensee's proposed course of action upon obtaining

control of the business firm
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(d) The length of tinme the |icensee anticipates it wll be
necessary to hold control of the business firm

(5) The conm ssioner may require the |icensee to denonstrate
the necessity for the licensee to hold control of a business firm
under subsection (1)(a).

Sec. 509. (1) A licensee shall transact its business in a
safe and sound manner and shall maintain itself in a safe and
sound condi tion.

(2) I'n determ ning whether a |icensee is transacting busi -
ness in a safe and sound manner or has commtted an unsafe or
unsound act, the conm ssioner shall not consider the risk of a
provi sion of financing assistance to a business firm unless the
conmi ssioner determnes that the risk is so great conpared with
the realistically expected return as to denonstrate gross
m smanagenent .

(3) Subsection (2) does not |imt the authority of the com
m ssioner to do any of the follow ng:

(a) Determne that a licensee's financing assistance to a
single business firmor a group of affiliated business firns is
in violation of subsection (1) or constitutes an unsafe or
unsound act, if the amount of that financing assistance is unduly
large in relation to the total assets or the total —shareholders—
OMNERS equity of the |icensee.

(b) Require that a |licensee nmaintain a reserve in the anount
of anticipated |osses.

(c) Require that a licensee have in effect a witten

financi ng assi stance policy, approved by its board of directors,
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including credit evaluation and other matters. The comm ssioner
shall not require that a |icensee adopt a financing assi stance
policy that contains standards —whieh— THAT prevent the |icensee
from exercising needed flexibility in evaluating and structuring
financi ng assistance to business firnms on a deal by deal basis.

Sec. 511. (1) For purposes of this section:

(a) "Associate" neans that termas defined as in article 8.

(b) "Rel ative" nmeans parent, child, sibling, spouse,
father-in-law, nother-in-law, son-in-law, brother-in-Iaw,
daughter-in-law, sister-in-law, grandparent, grandchild, nephew,
ni ece, uncle, or aunt.

(2) If alicensee provides financing assistance to a busi -
ness firmor engages in another business transaction, and if that
financi ng assi stance or transaction involves a potential conflict
of interest, the ternms and conditions under which the |icensee
provi des the financing assistance or engages in the transaction
shall not be |ess favorable to the Iicensee than the terns and
conditions that would be required by the licensee in the ordinary
course of business if the transaction did not involve a potenti al
conflict of interest. Each person who participates in the deci-
sion of the licensee relating to a transaction described in this
section and has know edge of a potential conflict of interest
involving that transaction shall take care that the potenti al
conflict of interest is disclosed in the financing docunents of
the transaction or, for a business transaction not involving

financi ng assi stance, in another appropriate docunent.
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(3) For the purposes of subsection (2), transactions engaged
in by a licensee —whteh— THAT invol ve a potential conflict of
interest include, but are not limted to, the foll ow ng:

(a) Providing financing assistance to a principal
—sharehotder— OMER of the |icensee, to a person controlled by a
princi pal —sharehotder— OAMNER of the licensee, or to a director
of ficer, MANAGER, partner, relative, controlling person, or
affiliate of a principal —sharehotder— OANNER of the |icensee.

(b) Providing financing assistance to a business firm-—-te
whteh— THAT a princi pal —sharehotder— OMER of the |icensee, ——
a director, officer, MANAGER, partner, relative, controlling
person, or affiliate of a principal —shareholtder— OMNMER of a
|icensee, —— or a person controlled by a principal —sharehotder—
OMER of the |icensee provides or plans to provide contenporane-
ous financing assistance.

(c) Providing financing assistance to a business firm
—whi-eh— THAT has or is expected to have a substantial business
rel ati onship with another business firm —wheh— THAT has a direc-
tor, officer, MANAGER, or controlling person who is also a direc-
tor, officer, MANAGER, or controlling person of the |icensee or
who is the spouse of a director, officer, MANAGER or controlling
person of the licensee.

(d) Providing financing assistance to a business firmif
that business firm or a director, officer, MANAGER or control -
ling person of that business firm contenporaneously has | ent or

will lend noney to an associate of the |icensee.
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(e) Providing financing assistance for the purchase of
property of an associate or principal —sharehotder— OMER of the
i censee.

(f) Selling or otherw se transferring any of its assets to
an associ ate or principal —sharehetder— OMER of the |icensee.

(4) Nothing in this —seet+ron—or—+nanyother—section—of
thts— act limts the authority of the comm ssioner to determ ne
that an act involves a conflict of interest and —therefore— is an
unsafe or unsound act.

Sec. 601. (1) Wthout the prior approval of the comm ssion-
er, a person shall not acquire control of a licensee.

(2) Wth respect to an application for approval to acquire
control of a licensee, if the comm ssioner determ nes, that the
applicant and the directors, —ande— officers, AND MANAGERS of the
applicant are of good character and sound financial standing, ——
that it is reasonable to believe that, if the applicant acquires
control of the licensee, the applicant will conply with this act,
—— and that the applicant's plans, if any, to nmake a nmmj or
change in the business, corporate structure, or managenent of the
licensee are not detrinental to the safety and soundness of the
i censee, the conm ssioner shall approve the application. |If,
after notice and a hearing, the conm ssioner determ nes other-

W se, the comm ssioner shall deny the application.

(3) For purposes of subsection (2), the comm ssioner may
determ ne any of the follow ng:

(a) That an applicant or a director, —er— officer, OR

MANAGER of an applicant is not of good character if that person
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has been convicted of, or has pleaded nolo contendere to, a crine
i nvol ving fraud or dishonesty.

(b) That an applicant's plan to make a major change in the
managenent of a licensee is detrinmental to the safety and sound-
ness of the licensee if the plan provides for a person to becone
a director, —er— officer, OR MANAGER of the |licensee and that
person has been convicted of, or has pleaded nolo contendere to,
a crime involving fraud or dishonesty.

(4) The conditions described in subsection (3) are not the

only conditions upon which the comm ssioner nmay determ ne that an
applicant or a director, —efr—an— officer, OR MANAGER of an appli -
cant is not of good character or that an applicant's plan to nmake
a mgj or change in the nmanagenent of a licensee is detrinental to
the safety and soundness of the |icensee.

Sec. 603. (1) A licensee shall not nerge wth another
—eorporat+on— BUSI NESS FI RM unl ess 1 OF THE FOLLOW NG APPLY:

(a) If the licensee is the surviving —eerpoeratton— BUSI NESS
FIRM the merger is approved by the comm ssioner.

(b) If the licensee is a disappearing —eoerporati+on— BUSI NESS
FIRM the surviving —eetrporat+oen— BUSINESS FIRMis a |icensee and
the nmerger is approved by the conm ssi oner.

(2) A licensee shall not purchase all or substantially al
of the business of another person unless the purchase is approved
by the comm ssi oner.

(3) Alicensee shall not sell all or substantially all of

its business or of the business of any of its offices to another
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person unless that other person is a |licensee and the sale is
approved by the comm ssioner.

(4) The comm ssioner shall approve an application for
approval of a nerger, purchase, or sale, if ———antdoenty—++— the
conmi ssioner determnes all of the follow ng:

(a) That the nerger, purchase, or sale will be safe and
sound with respect to the acquiring |licensee.

(b) That, upon consummation of the nmerger, purchase, or
sale, it is reasonable to believe that the acquiring |licensee
will conmply with this act.

(c) That the nerger, purchase, or sale will not have a nmmjor
detrinmental inpact on conpetition in —the— providing —ef— finan-
cial assistance or nmanagenent assistance to business firnms, or if
there will be —sueh— a detrinental inpact, the nerger, purchase,
or sale is necessary in the interests of the safety and soundness
of any of the parties to the nmerger, purchase, or sale, or is
ot herwi se, on balance, in the public interest.

Sec. 709. (1) If the conmm ssioner determ nes that a subject
person of a |licensee has been indicted by a grand jury or has
been bound over for trial by a court for a crime involving dis-
honesty or breach of trust, and that the fact that the person
continues to be a subject person of the |icensee nay threaten the
interests of the licensee or may threaten to inpair public confi-
dence in the |icensee, the comm ssioner nay issue an order sus-
pendi ng the subject person fromhis or her office, if any, with

the licensee and prohibiting the subject person fromfurther
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participating in any manner in the conduct of the business of the
i censee, except wth the consent of the comm ssioner.

(2) I'f the comm ssioner determ nes that a subject person or
former subject person of a licensee to whom an order was issued
under subsection (1), or another subject person of a |licensee,
has been convicted of a crinme —whieh— THAT is puni shabl e by
inprisonnment for a termof not |less than 1 year and —whteh— THAT
i nvol ves di shonesty or breach of trust, and that the fact that
the person continues to be or will resunme to be a subject person
of the licensee may threaten the interests of the |licensee or may
threaten to inpair public confidence in the |licensee, the comm s-
sioner may issue an order suspending or renoving the subject
person or fornmer subject person fromhis or her office, if any,
with the licensee and prohibiting the subject person fromfurther
participating in any manner in the conduct of the business of the
I icensee, except with the prior consent of the conm ssioner.

(3) Wthin 30 days after an order is issued under subsection
(1) or (2), the subject person of a licensee to whomthe order is
directed may file with the comm ssioner an application for a
hearing on the order. |If the comm ssioner fails to commence a
hearing wthin 15 busi ness days after the application is filed or
within a longer period to which the subject person consents, the
order shall be considered rescinded. Upon the hearing, the com
m ssioner shall affirm nodify, or rescind the order. The right
of a subject person or former subject person of a licensee to
whom an order is issued under subsection (1) or (2) to petition

for judicial review of the order is not affected by the failure
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of the person to apply to the comm ssioner for a hearing on the
order issued under this subsection.

(4) The fact that a subject person of a |icensee charged
with a crime involving di shonesty or breach of trust is not con-
victed of the crinme shall not preclude the conmm ssioner from
i ssuing an order to the subject person under any other provision
of this act.

(5) A person to whom an order is issued under this section
may apply to the conm ssioner to nodify or rescind the order.
The comm ssioner shall not nodify or rescind the order unless the
conmi ssioner determnes that it is in the public interest to do
so and that it is reasonable to believe that the person, if and
when he or she becones a subject person of a |licensee, wll
conply with this act.

(6) As used in this section, "office", if used with respect
to a |licensee, neans the position of director, officer, MANAGER
or enployee of the |icensee or of a subsidiary of the |licensee.

Sec. 711. If, in the opinion of the comm ssioner, disclo-
sure to —sharehotders— OMERS regarding a matter i s warranted,
the comm ssioner nay require a licensee, in —steh— a form and
manner as the conm ssioner may specify, to disclose to the
—sharehotders— OMERS of a |icensee the results of a communi ca-
tion or order fromthe comm ssioner addressed to the |icensee or
to a subject person of the |licensee.

Sec. 713. (1) If the comm ssioner considers it expedient,
the comm ssioner nay call a neeting of the board of directors of

a licensee by giving notice of the tinme, place, and purpose of
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the nmeeting not less than 5 days before the neeting to each
director either by personal service or by registered or certified
mail sent to the director's |last known address as shown in the
records of the comm ssioner.

(2) If the comm ssioner considers it expedient, the conmm s-
sioner may call a neeting of the —sharehotders— OMERS of a
Iicensee by giving notice of the tinme, place, and purpose of the
nmeeting not less than 5 days before the neeting to each
—sharehotder— OMER ei ther by personal service or by registered
or certified mail sent to the —sharehotder—s— OMER S | ast known
address as shown by the books of the |icensee. The |icensee
shal | pay the expenses of the notice and of a neeting called
under this subsection

Sec. 801. (1) As used in this article, unless the context
ot herwi se requires:

(a) "Advisor", means a person who regularly provides |egal,
accounting, or managenent services or advice to a |licensee.

(b) "Associate" neans, if used with respect to a |icensee:

(1) Acontrolling person, director, officer, MANAGER agent,
or advisor of that |icensee.

(11) A director, officer, MANACER, or partner of a person
referred to in subparagraph (1).

(11m) A person who controls, is controlled by, or is under
comon control with a person referred to in subparagraph (1),
directly or indirectly through 1 or nore internediaries.

(1v) —Any— A close relative of —afny— A person referred to in
subpar agraph (1).
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(v) A person of which a person referred to in subparagraphs
(1) to (mv) is a director, —or— officer, OR MANAGER

(vi) A person in which a person referred to in subparagraphs
(1) to (mv), or any conbination of those persons acting in con-
cert, owns or controls, directly or indirectly, a 20% or greater
equity interest.

(c) "Close relative" neans parent, child, sibling, spouse,
father-in-law, nother-in-law, son-in-law, brother-in-Iaw,
daughter-in-law, or sister-in-Ilaw

(d) "d osing services" neans services perfornmed in connec-
tion with the providing of financing assistance. C osing serv-
ices includes, but is not limted to, appraising property and
preparing credit reports. C osing services does not include a
service perforned after the providing of financing assistance.

(e) "Short-termfinancing assistance" neans financing
assistance wwth a termof not nore than 5 years.

(2) For the purposes of subsection (1)(b):

(a) A person who is in a relationship referred to in that
subdi vision within 6 nonths before or after a |icensee provides
financi ng assi stance shall be considered to be in that relation-
ship as of the date that |icensee provides that financing
assi st ance.

(b) If alicensee, in order to protect its interests, desig-
nates a person to serve as a director, —of5— officer, —of—
MANAGER, or in any capacity in the managenent of a business firm
to which that |icensee provides financing assistance, that person

shall not, on that account, be considered to have a rel ationship
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with that business firm This subdivision does not apply if the
person has, directly or indirectly, any other financial interest
in the business firmor if the person, at any time before the
i censee provides the financing assistance, served as a director,
—of— officer, —ef~— MANAGER, or in any other capacity in the
managenent of the business firmfor a period of 30 days or nore.

Sec. 807. A person shall not, with intent to deceive a
director, officer, MANAGER, enployee, auditor, or attorney of a
licensee, —— the comm ssioner, —— or a governnental agency,
make a false entry in the books, accounts, or other records of
that licensee, — omt to nmake an entry in those books,
accounts, or other records which that person is required to make,
—— or alter, conceal, or destroy any of those books, accounts,
or other records.

Sec. 813. (1) A licensee shall not provide, directly or
indirectly, financing assistance to a business firmto which an
associate of that |icensee provides financing assistance, either
cont enporaneously with, or wwthin 1 year before or after, the
provi di ng of financing assistance by the licensee, if the terns
on which the licensee provides financing assistance are | ess
favorable to the licensee than the ternms on which the associate
provi des financing assistance to the business firm |If the
financi ng assi stance provided by the associate of the |licensee is
of a different kind fromthe financing assistance provided by the
i censee, the burden shall be on the |icensee to prove that the

terms on which the |icensee provided financing assi stance were at
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| east as favorable to the licensee as the terns on which the
associ ate provided financing assistance to the business firm

(2) This section does not apply to any of the foll ow ng:

(a) If the associate is a controlling person of the |icensee
and is also the only —sharehotder— OAMNER of the |icensee.

(b) If the associate is a subsidiary of the |licensee.

(c) Atransaction effected by an associate of a licensee in
the normal course of that associate's business involving a line
of credit or short-termfinancing assistance.

Sec. 905. Except as otherwi se provided in this section, the
provisions of a licensee's incorporating OR ORGAN ZI NG statute
apply to the licensee. |If a provision of the |icensee's incor-
porating OR ORGANI ZI NG statute conflicts wth any provision of
this act, this act controls.
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