SB 716, As Passed Senate, November 13, 1997

SENATE BILL

NO. 716

Septenber 30, 1997, Introduced by Senators BULLARD, BENNETT,
HUGARS and GOUGEON and referred to the Commttee on

Fi nance.

A bill to amend 1933 PA 167, entitl ed

"CGeneral sales tax act,"
by anmendi ng section 1 (MCL 205.51),

as anended by 1995 PA 209.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:
Sec. 1. (1) As used in this act:

(a) "Person" means an individual, firm partnership, joint

venture, association, social club,

fraternal organization, mnunic-

i pal or private corporation —— whether organized for profit or

not, conpany, estate, trust, receiver, trustee, syndicate, the

United States, this state, county,

or any other group or conbina-

tion acting as a unit, and includes the plural as well as the

si ngul ar nunber, unless the intenti

on to give a nore limted

meani ng i s disclosed by the context.

(b) "Sale at retail"” means a transaction by which the

ownership of tangi ble personal property is transferred for
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consideration, if the transfer is nade in the ordinary course of
the transferor's business and is made to the transferee for con-
sunption or use, or for any purpose other than for resale, or for
| ease, if the rental receipts are taxable under the use tax act,
—Act—No—9H4—of thePublecAets—of 193+ —betrng——secttons—205-91++o
205—1t1t—of the Mehigan—Conptted—taws— 1937 PA 94, MCL 205.91 TO
205.111, in the formof tangible personal property to a person
licensed under this act, or for denonstration purposes or |ending
or leasing to a public or parochial school offering a course in
autonobil e driving. However, a vehicle purchased by the school
shall be certified for driver education and shall not be reas-
signed for personal use of the school's adm nistrative
personnel. For a dealer selling a new car or truck, the exenp-
tion for denonstration purposes shall be determ ned by the nunber
of new cars and trucks sold during the current cal endar year or
the i medi ately preceding year without regard to specific nmake or
style in accordance with the follow ng schedule of 0 to 25, 2
units; 26 to 100, 7 units; 101 to 500, 20 units; 501 or nore, 25
units; but not to exceed 25 cars and trucks in a cal endar year
for denonstration purposes.

(c) "Sale at retail"” includes the sale of tangible personal
property to persons directly engaged in the business of con-
structing, altering, repairing, or inproving real estate for
ot hers except property affixed to and made a structural part of
the real estate of a nonprofit hospital or nonprofit housing. A
nonprofit hospital or nonprofit housing includes only the

property of a nonprofit hospital or the hones or dwelling places
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716 as anmended by the Senate 3

constructed by a nonprofit housing entity qualified as exenpt
pursuant to section 15a of the state housing devel opnment aut hor -
ity act of 1966, —Aect—No—346—of—thePublcAets—of—1966—being
sectton—125—1415a—-of—theMechigan—Comptted—taws— 1966 PA 346, MCL
125. 1415A, the inconme or property of which does not directly or
indirectly inure to the benefit of an individual, private stock-
hol der, or other private person.

(d) "Sale at retail” includes a conditional sale, install-
ment | ease sale, —ant— OR other transfer of property if titleis
retained as security for the purchase price but is intended to be
transferred | ater.

(e) "Sale at retail” includes the sale of electricity, natu-
ral or artificial gas, or steamif THE SALE IS nade to the con-
suner or user for consunption or use rather than for resale.

SALE AT RETAIL ALSO I NCLUDES THE SALE OF A PREPAI D TELEPHONE
CALLI NG CARD OR A PREPAI D AUTHORI ZATI ON NUMBER FOR TELEPHONE USE,
RATHER THAN FOR RESALE. SALE AT RETAIL ALSO | NCLUDES THE
ﬁﬁm@%ﬁ&%uﬁéﬂ PREPAI D TELEPHONE CALLI NG CARD OR A PREPAI D
Sale at retail does not include the sale of water through water
mains or the sale of water delivered in bulk tanks in quantities
of not | ess than 500 gall ons.

(f) "Sale at retail"” includes conputer software offered for
general sale to the public or software nodified or adapted to the
user's needs or equi pnent by the seller, only if the software is
avai lable for sale froma seller of software on an as is basis or
as an end product w thout nodification or adaptation. Sale at
retail does not include specific charges for technical support or
for adapting or nodifying prewitten, standard, or canned

conputer software prograns to a purchaser's needs or equipnent if
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those charges are separately stated and identified. Sale at
retail does not include conputer software originally designed for
t he exclusive use and speci al needs of the purchaser. As used in
this subdivision, "conputer software" neans a set of statenents
or instructions that when incorporated in a nmachi ne usabl e nedi um
i s capabl e of causing a machi ne or device having information pro-
cessing capabilities to indicate, perform or achieve a particu-

| ar function, task, or result.

(g) "Sale at retail" does not include an isolated transac-
tion by a person not |licensed or required to be |icensed under
this act, in which tangi ble personal property is offered for
sale, sold, transferred, and delivered by the owner.

(h) "Sale at retail" does not include a conmercial advertis-
ing elenent if the comrercial advertising elenent is used to
create or develop a print, radio, television, or other advertise-
ment, the commercial advertising elenent is discarded or returned
to the provider after the advertising nessage is conpleted, and
the comrercial advertising elenment is custom devel oped by the
provider for the purchaser. As used in this subdivision,
"commerci al advertising elenent"” nmeans a negative or positive

phot ographi ¢ i mage, an audi ot ape or videotape master, a |layout, a

manuscript, witing of copy, a design, artwork, an illustration,
retouchi ng, and nechani cal or keyline instructions. "Sale at
retail" includes black and white or full color process separation

el emrents, an audi ot ape reproduction, or a videotape

reproducti on.
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(1) "Gross proceeds” neans the anmount received in noney,
credits, subsidies, property, or other noney's worth in
consideration of a sale at retail within this state, without a
deduction for the cost of the property sold, the cost of materi al
used, the cost of |abor or service purchased, an anount paid for
interest or a discount, a tax paid on cigarettes or tobacco pro-
ducts at the tinme of purchase, a tax paid on beer or |iquor at
the tinme of purchase or other expenses. Also, a deduction is not
all owed for |l osses. G oss proceeds does not include an anmount
received or billed by the taxpayer for remttance to the enpl oyee
as a gratuity or tip, if the gratuity or tip is separately iden-
tified and item zed on the guest check or billed to the
custonmer. In a taxable sale at retail of a notor vehicle, if
anot her notor vehicle is used as part paynent of the purchase
price, the value of the notor vehicle used as part paynent of the
purchase price shall be that value agreed to by the parties to
the sale as evidenced by the signed statenent executed pursuant
to section 251 of the M chigan vehicle code, —Act—No—3060—o6f—+the
PubHe—Acts—of 1949, —being—sect+on—25+-25tof theMechigan
Cofptted—taws— 1949 PA 300, MCL 257.251. A credit or refund for
returned goods or a refund | ess an all owance for use nade for a
not or vehicle returned under —Act—No—8Fof thePubt+e—-Acts—of
1986,—betng—seet+ons—25+ 1401 to 25+ 1416of theMechigan
Cotrptted—taws— 1986 PA 87, MCL 257.1401 TO 257.1410, as certified
by the manufacturer on a form provided by the departnent of trea-

sury, may be deduct ed.
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[ House amendnents venber 13, 1997 in brackets]

(j) "Business" includes an activity engaged in by a person
or caused to be engaged in by that person with the object of
gain, benefit, or advantage, either direct or indirect.

(k) "Tax year" or "taxable year" neans the fiscal year of

1

2

3

4

5 the state or the taxpayer's fiscal year if perm ssion is obtained
6 by the taxpayer fromthe departnment to use the taxpayer's fisca

7 year as the tax period instead.

8 (1) "Departnment” nmeans the revenue division of the depart-

9

ment of treasury.

10 (m "Taxpayer" means a person subject to a tax under this
11 act.

12 (n) "Tax" includes a tax, interest, or penalty |evied under
13 this act.

14 (2) If the departnment determnes that it is necessary for

15 the efficient admnistration of this act to regard an unlicensed

16 person, including a sal esperson, representative, peddler, or can-

17 vasser as the agent of the dealer, distributor, supervisor, or

18 enpl oyer under whom the unlicensed person operates or from whom

19 the unlicensed person obtains the tangi ble personal property sold

20 by the unlicensed person, irrespective of whether the unlicensed

21 person is making sales on the unlicensed person's own behal f or

22 on behalf of the dealer, distributor, supervisor, or enployer,

23 the departnent may so regard the unlicensed person and may regard

24 the deal er, distributor, supervisor, or enployer as naking sal es

25 at retail at the retail price for the purposes of this act.

Enacting section 1. This anendatory act does not take effect

ngfss Senate Bill No. 721 of the 89th Legislature is enacted into

1 9ggnactinq section 2. This anendatory act takes effect January
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