SB0872, As Passed House, December 10, 1998

HOUSE SUBSTITUTE FOR
SENATE BILL NO. 872

A bill to amend 1941 PA 122, entitl ed

"An act to establish a revenue division of the departnent of
treasury; to prescribe its powers and duties as_ the revenue col -

| ection agency of the state; to prescribe certain powers and
duties of the state treasurer; to regulate the inportation,

st anpi ng, and dISPOSItIQn of certain tobacco products; to create
the position and to define the powers and duties of the state
conmm ssioner of revenue; to provide for the transfer of powers
and duties now vested in certain other state boards, conm ssions,
departnents and offices; to prescribe certain duties of and
require certain reports fromthe departnent of treasury; to pro-
vi de procedures for the paynent, adm nistration, audit, assess-
ment _Ieyy_of interests or penalties on, and appeals of taxes and
tax liability; to prescribe its powers and duties if an agreenent
to act as agent for a city to admnister, collect, and entorce
the city income tax act on behalf of a city is entered into with
any city; to provide an appropriation; to abolish the state board
of "tax admnistration; and to declare the effect of this act,"”

by anmendi ng section 30c (MCL 205.30c), as added by 1998 PA 221.
THE PEOPLE OF THE STATE OF MICHIGAN ENACT:
Sec. 30c. (1) Through Decenber 31, 2003, the conmm ssioner,

2 or an authorized representative of the comm ssioner, on behal f of

the departnent, may enter into a voluntary discl osure agreenent
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with a person WHO MAKES APPLI CATI ON, who is a nonfiler, and who
meets 1 or nore of the followng criteria:

(a) Has a filing responsibility under nexus standards issued
by the departnent after Decenber 31, 1997.

(b) —Contests— HAS A REASONABLE BASI S TO CONTEST liability,
AS DETERM NED BY THE COMM SSI ONER, for a tax or fee adm nistered
under this act. —as—determnetdbythecommsstoner—

(2) Al taxes and fees adm nistered under this act are eli-
gible for inclusion in a voluntary discl osure agreenent.

(3) To be eligible for a voluntary discl osure agreenent,
subj ect to subsection (1), a person nust neet all of the follow
i ng requirenents:

(a) Except as otherwi se provided in this subdivision, has
had no previous contact by the department or its agents regarding
a tax covered by the agreenent. —A— FOR PURPCSES OF THI S SUBDI -
VISION, Aletter of inquiry, whether a final letter or otherw se,
requesting information under section 21(2)(a) that was sent to a
nonfiler shall not be considered a previous contact under this
subdivision if the nonfiler sends a witten request to the
departnment to enter into a voluntary disclosure agreenment —wthit
186—days—after—the—enactrent—of the—arendatoryact—that—added
this—seet+on— NOI LATER THAN JUNE 30, 1999.

(b) Has had no notification of an inpending audit by the
departnment or its agents.

(c) I's not currently under audit by the departnent of trea-

sury or under investigation by the departnent of state police,
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departnent of attorney general, or any |local |aw enforcenent
agency regarding a tax covered by the agreenent.

(d) I's not currently the subject of a civil action or a
crimnal prosecution involving any tax covered by the agreenent.

(e) Has agreed to register, file returns, and pay all taxes
due in accordance with all applicable laws of this state for al
taxes adm ni stered under this act for all periods after the | ook-
back peri od.

(f) Has agreed to pay all taxes due for each tax covered
under the agreenent for the | ookback period, plus statutory
interest as stated in section 23, within the period of tinme and
in the manner specified in the agreenent.

(g) Has agreed to file returns and worksheets for the | ook-
back period as specified in the agreenent.

(H) HAS AGREED NOT TO FILE A PROTEST OR SEEK A REFUND OF
TAXES PAID TO THI S STATE FOR THE LOOKBACK PERI OD BASED ON THE
| SSUES DI SCLOSED I N THE AGREEMENT OR BASED ON THE PERSON S LACK
OF NEXUS OR CONTACTS WTH THI S STATE.

(4) If a person satisfies all requirenents stated in
—stbseet+onr— SUBSECTI ONS (1) AND (3), the departnent —ray— SHALL
enter into a voluntary disclosure agreenent wth that person pro-
viding the followng relief:

(a) Notwi thstanding section 28(1)(e) of this act, the
departnent shall not assess any tax, delinquency for a tax, pen-
alty, or interest covered under the agreenent for any period

before the | ookback period identified in the agreenent.
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(b) The departnent shall not assess any applicable
di scretionary or nondi scretionary penalties for the | ookback
peri od.

(c) The departnment shall provide conplete confidentiality of
the agreenent and shall also enter into an agreenent not to dis-
cl ose, in accordance with section 28(1)(f), any of the terns or
conditions of the agreenent to any tax authorities of any state
or governnental authority or to any person except as required by
exchange of information agreenents authorized under section

28(1)(f), including the international fuel tax agreenent under
chapter 317 of title 49 of the United States —eede— CODE, 49

U S C 31701 to 31708. The departnent shall not exchange infor-
mati on obt ai ned under this section with other states regarding

t he person unless information regarding the person is specifi-
cally requested by anot her state.

(5) The departnment shall not bring a crimnal action against
a person for failure to report or to remt any tax covered by the
agreenent before or during the | ookback period if the facts
establ i shed by the departnent are not materially different from
the facts disclosed by the person to the departnent.

(6) A voluntary disclosure agreenent is effective when
signed by the person subject to the agreenent, or his, her, or
its lawmful representative, and returned to the departnment within
the tinme period specified in the agreenent. The departnment shal
only provide the relief specified in the executed agreenent. Any
verbal or witten comuni cation by the departnent before the

effective date of the agreenent shall not afford any penalty
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wai ver, limted | ookback period, or other benefit otherw se
avai | abl e under this section.

(7) A material msrepresentation of the fact by an applicant
relating to the applicant's current activity in this state
renders an agreenent null and void and of no effect. A change in
the activities or operations of a person after the effective date
of the agreenent is not a material m srepresentation of fact and
shall not affect the agreenent's validity.

(8) The departnment may audit any of the taxes covered by the
agreenent within the | ookback period or in any prior period if,
in the departnment's opinion, an audit of a prior period is neces-
sary to determne the person's tax liability for the tax periods
wi thin the | ookback period or to determ ne another person's tax
liability.

(9) Nothing in this section shall be interpreted to allow or
permt unjust enrichnent as that termis defined in subsection
—36)— (11). Any tax collected or withheld from anot her person
by an applicant shall be remtted to the departnment w thout
respect to whether it was collected during or before the | ookback
peri od.

(10) THE DEPARTMENT SHALL NOT REQUI RE A PERSON WHO ENTERS
| NTO A VOLUNTARY DI SCLOSURE AGREEMENT TO MAKE ANY FI LI NGS THAT
ARE ADDI TI ONAL TO THOSE OTHERW SE REQUI RED BY LAW

(11) —36)— As used in this section:

(a) "Lookback period" neans 1 or nore of the foll ow ng:

(1) The nost recent 48-nonth period as determ ned by the
departnment or the first date the person subject to an agreenent
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under this section began doing business in the state if |ess than
48 nont hs.

(1) For single business taxes |evied under the single busi-
ness tax act, 1975 PA 228, MCL 208.1 to 208. 145, the | ookback
period shall be the 4 nost recent conpleted fiscal or cal endar
years over a 48-nonth period or the first date the person subject
to an agreenent under this section began doing business in this
state if |l ess than 48 nonths.

(11m) Notw t hstandi ng subparagraphs (1), (11), and (i1v), the
nost recent 36-nonth period as determ ned by the departnment or
the first date the person subject to an agreenent under this sec-
tion began doing business in this state if |ess than 36 nonths,
if tax returns filed in another state for a tax based on net
i ncone that included sales in the nunerator of the apportionnent
formula that now nust be included in the nunerator of the appor-
tionment formula under the single business tax act, 1975 PA 228,
MCL 208.1 to 208. 145, and those sales increased the net tax
liability payable to that state.

(mv) If there is doubt as to liability for the tax during
t he | ookback period, another period as determ ned by the conm s-
sioner to be in the best interest of this state and to preserve
equitable and fair adm nistration of taxes.

(b) "Nonfiler" for a particular tax is a person that has
never filed a return for the particular tax being discl osed.

(c) "Person" neans an individual, firm bank, financial
institution, limted partnership, copartnership, partnership,

joint venture, association, corporation, limted liability
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conpany, limted liability partnership, receiver, estate, trust,
or any other group or conbination acting as a unit.

(d) "Previous contact" nmeans any notification of an inpend-
ing audit pursuant to section 21(1), review, —or—anrytype—of—
noti ce OF | NTENT TO ASSESS, or assessnent. Previous contact al so
includes final letters of inquiry pursuant to section 21(2)(a) or
a subpoena fromthe departnent.

(e) "Unjust enrichnment” includes the wthhol ding of inconme
tax under the inconme tax act of 1967, 1967 PA 281, MCL 206.1 to
206. 532, and the collection of any other tax adm nistered by this
act that has not been remtted to the departnent.

(f) "Voluntary disclosure agreenent” or "agreenment" nmeans

—the—entt+rety—ofthe— A witten agreenent —between—aperson—and
the—departrent— THAT COWLIES WTH TH S ACT.
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