SB0882, As Passed House, July 2, 1998
S. B. 882

A bill to anmend 1961 PA 236, entitled

"Revi sed judicature act of 1961,"

by anendi ng section 2163a (MCL 600.2163a), as anmended by 1989

PA 253.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

1 Sec. 2163a. (1) As used in this section:
2 (a) "Devel opnental disability" nmeans —an—+nparrrent—of—gen—
3 erat—inteHectuwal—functtonngor—adapti-vebehavior—which—reets
4 the—tfoltow . o o | b I
5 | : : G I . e . o
6 I I . rdetrtely—
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S.B. 882 as anended July 1, 1998 2

1 . I . i I . w
2 persoen—who—+s—+entat-y—+etarded— THAT TERM AS DEFI NED | N
3 SECTI ON 100A OF THE MENTAL HEALTH CODE, 1974 PA 258,
4 MCL 330. 1100A [EXCEPT THAT, FOR THE PURPOSES OF | MPLEMENTI NG THI S
SECTI ON,  DEVELOPMENTAL DI SABI LI TY I NCLUDES ONLY A CONDI TI ON THAT IS
ATTRI BUTABLE TO A MENTAL | MPAI RVENT OR TO A COVBI NATI ON OF MENTAL
AND PHYSI CAL | MPAI RVENTS, AND DOES NOT | NCLUDE A CONDI TI ON
ATTRI BUTABLE TO A PHYSI CAL | MPAI RVENT UNACCOVPANI ED BY A MENTAL
| MPAI RVENT] .

(b) "Wtness" neans an alleged victimof —any—of—the
offenses— AN OFFENSE |isted under subsection (2) who is either of
the foll ow ng:

(1) A person under —15— 16 years of age.

© 00 N O O

(11) A person —15— 16 years of age or older with a devel op-
10 nental disability.

11 (2) This section only applies to prosecutions and proceed-
12 ings under section 136b, 145c, —eo+— 520b to 520E, OR 520g of the
13 M chi gan penal code, —Aet—No—328—of—thePubHec-Acts—of—1931-

14 betrng—secttons—+56136b—F50—145c,—and—+56-520b—to—+56-520gof
15 the—M-echi-gan—Conptted—taws— 1931 PA 328, MCL 750.136B, 750.145C,
16 750.520B TO 750. 520E, AND 750.520G or under forner section 136
17 or 136a of —Aet—No—328ofthePubl+e-Acts—of—1931— THE M CH GAN
18 PENAL CODE, 1931 PA 328.

19 (3) If pertinent, the witness shall be permtted the use of
20 doll's or mannequi ns, including, but not limted to, anatomcally
21 correct dolls or mannequins, to assist the witness in testifying
22 on direct and cross-exam nati on.

23 (4) Awtness who is called upon to testify shall be permt-
24 ted to have a support person sit with, acconpany, or be in close
25 proximty to the witness during his or her testinony. A notice
26 of intent to use a support person shall nanme the support person,

27 identify the relationship the support person has with the
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W t ness, and —shaH— give notice to all parties to the proceeding
that the wtness may request that the named support person sit
with the witness when the witness is called upon to testify
during any stage of the proceeding. The notice of intent to use
a naned support person shall be filed with the court and shall be
served upon all parties to the proceeding. The court shall rule
on any notion objecting to the use of a named support person
prior to the date at which the witness desires to use the support
person.

(5) In order to avoid excessive questioning of a witness, a
vi deot ape statenent of a witness nay be taken by the investigat-
ing | aw enforcenent agency prior to the normally schedul ed date
for the defendant's prelimnary exam nation. The videotape of a
vi deot ape statenent shall state the date and tinme that the state-
ment was taken; SHALL | DENTI FY the persons present in the room —-
thetr—tdent+t+es;— and STATE whet her they were present for the
entire videotaping or only a portion of the videotaping; and
shall show a tinme clock that —shat+—be— IS running during the
taking of the statenent.

(6) A videotape statenent of a w tness taken —pursuant—to—
AS PROVI DED I N subsection (5) nmay be considered in court proceed-
ings only —as—fettews— FOR 1 OR MORE OF THE FOLLOW NG

(a) I't may be admtted as evidence at all pretrial proceed-
ings, except that it may not be introduced at the prelimnary
exam nation instead of the live testinony of the w tness.

(b) I't may be admtted for inpeachnent purposes.
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(c) I't may be considered by the court in determ ning the
sent ence.

(7) I'n a videotape statenent taken —purstant—toe— AS PROVI DED
I N subsection (5), the questioning of the wi tness should be ful
and conpl ete and shall include, but not be limted to, ALL OF the
foll ow ng areas:

(a) The tinme and date of the alleged offense or offenses.

(b) The location and area of the alleged offense or
of f enses.

(c) The relationship, if any, between the witness and the
accused.

(d) The details of the offense or offenses.

(e) The nanes of any ot her persons known to the w tness who
may have personal know edge of the alleged offense or offenses.

(8) The defendant and, if represented, his or her attorney
—shat+—have— HAS the right to view and hear the videotape taken
—ptrstant—to— AS PROVIDED I N subsection (5) not |ess than 48
hours before the normally schedul ed date for the defendant's pre-
[ imnary exam nation

(9) If, upon the notion of —any— A party made before the
prelimnary exam nation, the court finds on the record that the
speci al arrangenents specified in subsection (10) are necessary
to protect the welfare of the witness, the court shall order
t hose special arrangenents. |In determ ning whether it is neces-
sary to protect the welfare of the witness, the court shall con-
sider ALL OF the foll ow ng:
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(a) The age of the w tness.
oy holoical . . oy : .

(B) —€e)— The nature of the offense or offenses.

(C©) —&)— The desire of the witness or —h+rs—er—her— THE
WTNESS' S fam |y or guardian to have the testinony taken in a
room cl osed to the public.

(10) If the court determnes on the record that it is neces-
sary to protect the welfare of the witness and grants the notion
made under subsection (9), the court shall order both of the
fol | ow ng:

(a) Al persons not necessary to the proceeding shall be
excl uded during the witness's testinony fromthe courtroom where
the prelimnary exam nation is held. Upon request by any person
and the paynent of the appropriate fees, a transcript of the
Wi tness's testinony shall be nade avail abl e.

(b) I'n order to protect the wwtness fromdirectly view ng
t he defendant, the courtroomshall be arranged so that the
defendant is seated as far fromthe witness stand as i s reason-
able and not directly in front of the witness stand. The
defendant's position shall be |ocated so as to allow the
defendant to hear and see the witness and be able to conmuni cate
with his or her attorney.

(11) If upon the notion of any party nmade before trial the
court finds on the record that the special arrangenents specified
i n subsection (12) are necessary to protect the welfare of the

W tness, the court shall order those special arrangenents. In
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determ ning whether it is necessary to protect the welfare of the
w tness, the court shall consider ALL OF the foll ow ng:

(a) The age of the wtness.

—(b)—TFhe—psychotogreat—maturty—of—the—-wtness—

(B) —€e)y— The nature of the offense or offenses.

(C) —(&)— The desire of the witness or —htrs—er—her— THE
WTNESS' S fam |y or guardian to have the testinony taken in a
room cl osed to the public.

(12) If the court determnes on the record that it is neces-
sary to protect the welfare of the witness and grants the notion
made under subsection (11), the court shall order 1 or nore of
the foll ow ng:

(a) Al persons not necessary to the proceeding shall be
excl uded during the witness's testinony fromthe courtroom where
the trial is held. The witness's testinony shall be broadcast by
closed circuit television to the public in another |ocation out
of sight of the wtness.

(b) I'n order to protect the witness fromdirectly view ng
t he defendant, the courtroomshall be arranged so that the
defendant is seated as far fromthe witness stand as i s reason-
able and not directly in front of the witness stand. The
defendant's position shall be the sane for all w tnesses and
shall be | ocated so as to allow the defendant to hear and see al
W tnesses and be able to comunicate with his or her attorney.

(c) A questioner's stand or podium shall be used for al
questioning of all witnesses by all parties, and shall be | ocated

in front of the w tness stand.
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(13) If, upon the notion of —any— A party or in the court's
di scretion, the court finds on the record that the witness is or
wi |l be psychologically or enpotionally unable to testify at a
court proceeding even with the benefit of the protections
afforded the witness in subsections (3), (4), (10), and (12), the
court shall order that a videotape deposition of a witness shal
be taken to be admtted at a court proceeding instead of the
WTNESS' S |ive testinony. —eof—the—wtness—

(14) For purposes of the videotape deposition under subsec-
tion (13), the WTNESS S exam nation and cross-exam nati on —ef
the—wtness— shall proceed in the sane manner as if the w tness
testified at the court proceeding for which the videotape deposi -
tion is to be used, and the court shall order that the wtness,
during his or her testinony, shall not be confronted by the
def endant but shall permt the defendant to hear the testinony of
the witness and to consult with his or her attorney.

(15) This section is in addition to other protections or

procedures afforded to a witness by |law or court rule.

3 6)—Fhi . v it e : I
proceedings—held—on—or—afterJantvary—1—1988—
PENEE . el I ” 1988
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