SB0883, As Passed House, July 2, 1998

REPRI NT

SUBSTITUTE FOR
SENATE BILL NO. 883

(As Passed the Senate February 26, 1998)

A Dbill to amend 1939 PA 288, entitled

“An act to revise and consolidate the statutes relating
to certain aspects of the famly division of «circuit court, to
the jurisdiction, powers, and duties of the fan1|¥ di vi si on of
circult court and its judges and other officers, to the change of
name of adults and children, and to the adoption of adults and
children; to prescribe certain jurisdiction, powers, and duties
of the famly division of circuit court and its judges and ot her
officers; to prescribe the manner and tinme within which certain
actions and proceedings may be brought in the famly division
of the circuit court; to prescribe pleadlng, evi dence, Praptlce,
and procedure in certain actions and proceedings in the tamly.
division of «circuit court; to provide for aPpeaIs fromcertain
actions in the famly division of circuit court; to prescribe
the powers and duties of certain state departnments, agencies,
and officers; and to provide remedi es and penalties,

by anmendi ng sections 17 and 17b of chapter XIIA (MCL 712A. 17 and
712A. 17b), section 17 as anmended by 1997 PA 169 and section 17b
as anended by 1989 PA 254.
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SB0883, As Passed House, July 2, 1998

Senate Bill No. 883 )

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:
CHAPTER XI1 A

Sec. 17. (1) The court may conduct a hearing other than a
crimnal hearing in an informal manner. The court shall require
st enographi c notes or another transcript to be taken of the
hearing. The court shall adjourn a hearing or grant a conti nu-
ance regarding a case under section 2(b) of this chapter only for
good cause with factual findings on the record and not solely
upon stipulation of counsel or for the convenience of a party.

In addition to a factual finding of good cause, the court shal
not adjourn the hearing or grant a continuance unless 1 of the
followng is also true:

(a) The notion for the adjournnment or continuance is made in
witing not |ess than 14 days before the hearing.

(b) The court grants the adjournnment or continuance upon its
own notion after taking into consideration the child s best
interests. An adjournnment or continuance granted under this sub-
division shall not |ast nore than 28 days unless the court states
on the record the specific reasons why a | onger adjournment or
conti nuance i s necessary.

(2) In a hearing other than a crimnal trial under this
chapter, —any— A person interested in the hearing my denmand a
jury of 6 individuals, or the court, on its own notion, may order
ajury of 6 individuals to try the case. In a crimnal trial, a
jury may be demanded as provided by law. The jury shall be
summoned and i npanel ed in accordance with chapter 13 of the
revised judicature act of 1961, 1961 PA 236, MCL 600. 1300 to
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600. 1376, and, in the case of a crimnal trial, as provided in
chapter VIII of the code of crimnal procedure, 1927 PA 175, ML
768.1 to 768. 36.

(3) A parent, guardian, or other custodian of a juvenile
hel d under this chapter has the right to give bond or other
security for the appearance of the juvenile at the hearing of the
case.

(4) The prosecuting attorney shall appear for the people
when requested by the court, and in a proceedi ng under section
2(a)(1) of this chapter, the prosecuting attorney shall appear if
t he proceeding requires a hearing and the taking of testinony.

(5) In a proceedi ng under section 2(b) of this chapter, upon
request of the famly i ndependence agency or an agent of the
fam |y i ndependence agency under contract with the famly i nde-
pendence agency, the prosecuting attorney shall serve as a |egal
consultant to the famly independence agency or its agent at al
stages of the proceeding. |If in a proceeding under section 2(b)
of this chapter the prosecuting attorney does not appear on
behal f of the famly independence agency or its agent, the famly
i ndependence agency may contract with an attorney of its choice
for | egal representation.

(6) A menber of a local foster care review board established
under 1984 PA 422, MCL 722.131 to 722.139a, shall be admtted to
a hearing under subsection (1).

(7) Upon notion of —any— A party or a victim the court may
cl ose the hearing of a case brought under this chapter to nenbers

of the general public during the testinony of a juvenile w tness
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or the victimif the court finds that closing the hearing is
necessary to protect the welfare of the juvenile witness or the
victim In determ ning whether closing the hearing is necessary
to protect the welfare of the juvenile wtness or the victim the
court shall consider the foll ow ng:

(a) The age of the juvenile witness or the victim

oy holoical . b ] :
I o

(B) —€e)y— The nature of the proceeding.

(© —€eh)— The desire of the juvenile w tness, —or—hts—of
her— OF THE WTNESS' S fam |y or guardi an, or —the—dest+re— of the

victimto have the testinony taken in a roomclosed to the

public.

(8) As used in subsection (7), "juvenile w tness" does not
i nclude a juvenil e agai nst whom a proceeding i s brought under
section 2(a)(1) of this chapter.

Sec. 17b. (1) As used in this section:
(a) "Devel opnental disability" neans —an—+npat+rrent—of—gen—
L " e o I . behavi el
et ol-ow . o o | bt I
I : G I . e . o
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petrson—who—+s—+entaty—+etardeed— THAT TERM AS DEFI NED | N SECTI ON
100A OF THE MENTAL HEALTH CODE, 1974 PA 258, MCL 300. 1100A [ EXCEPT
THAT, FOR THE PURPOSES OF | MPLEMENTI NG THI'S SECTI ON, DEVEL OPMENTAL
DI SABI LI TY | NCLUDES ONLY A CONDI TI ON THAT IS ATTRI BUTABLE TO A
MENTAL | MPAI RVENT OR TO A COVBI NATI ON OF MENTAL AND PHYSI CAL

| MPAI RVENTS, AND DOES NOT | NCLUDE A CONDI TI ON ATTRI BUTABLE TO A
PHYSI CAL | MPAI RVENT UNACCOVPANI ED BY A MENTAL | MPAI RMVENT] .

(b) "Wtness" neans an alleged victimof —any—of—the
offenses— AN OFFENSE |isted under subsection (2) who is either of
the foll ow ng:

(1) A person under —15— 16 years of age.

(11) A person —15— 16 years of age or older with a devel op-
mental disability.

(2) This section only applies to either of the foll ow ng:

(a) A proceedi ng brought —pturstant—te— UNDER section 2(a) (1)
of this chapter —where— IN WHICH the all eged offense, if commt-
ted by an adult, would be a felony under section 136b, 145c, 520b
to 520e, or 520g of the M chigan penal code, —Act—No—328—-o6f—+the

to—50-520e—and—756-520g—of —the—M-ehigan—Conpied—taws— 1931 PA
328, MCL 750.136B, 750.145C, 750.520B TO 750.520E, AND 750. 520G,

or under former section 136 or 136a of —Aet—No—328—96fthePuble¢
Aets—ef—1931+— THE M CH GAN PENAL CODE, 1931 PA 328.

(b) A proceedi ng brought —pturstant—te— UNDER section 2(b) of
this chapter.

(3) If pertinent, the witness shall be permtted the use of
dol s or mannequins, including, but not limted to, anatomcally
correct dolls or mannequins, to assist the witness in testifying
on direct and cross-exam nation.

(4) Awtness who is called upon to testify shall be permt-
ted to have a support person sit with, acconpany, or be in close

proximty to the wtness during his or her testinony. A notice
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of intent to use a support person shall name the support person
identify the relationship the support person has with the wt-
ness, and —shatH— give notice to all parties to the proceeding
that the wtness may request that the named support person sit
with the witness when the witness is called upon to testify
during any stage of the proceeding. The notice of intent to use
a naned support person shall be filed with the court and shall be
served upon all parties to the proceeding. The court shall rule
on any notion objecting to the use of a named support person
prior to the date at which the witness desires to use the support
person.

(5) In order to avoid excessive questioning of a witness, a
vi deot ape statenent of a witness nay be taken by the investigat-
i ng agency and shall be admtted at all proceedi ngs except the
adj udi cation stage instead of the l[ive testinony of the wtness.
The vi deotape of a videotape statenent shall state the date and
tinme that the statenent was taken; SHALL | DENTI FY t he persons
present in the room ;—thetr—t+dent+t+es;— and STATE whet her they
were present for the entire videotaping or only a portion of the
vi deot api ng; and shall show a tinme clock that —shatt—be— | S run-
ning during the taking of the statenent.

(6) In a videotape statenent taken —pursutant—toe— AS PROVI DED
I N subsection (5), the questioning of the wi tness should be ful
and conpl ete and shall include, but not be limted to, ALL OF the
foll ow ng areas:

(A) 45— The tine and date of the all eged offense or
of f enses.
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(B) —#t)— The location and area of the alleged offense or
of f enses.

(© —#+H)— The relationship, if any, between the w tness
and the respondent.

(D) —#v)y— The details of the offense or offenses.

(E) — The nanes of any other persons known to the wt-
ness who may have personal know edge of the offense or offenses.

(7) Each respondent and, if represented, his or her attorney
—shat+—have— HAS the right to view and hear the videotape taken
—purstant—to— AS PROVIDED I N subsection (5) not |ess than 48
hours before it is offered into evidence.

(8) Except as otherwi se provided in subsection (11), if,
upon the notion of any party or in the court's discretion, the
court finds on the record that psychological harmto the w tness
woul d occur if the witness were to testify in the presence of the
respondent at a court proceeding or in a videotape deposition
t aken —purstant—to— AS PROVI DED I N subsection (9), the court
shal |l order that the witness during his or her testinony be
shi el ded fromview ng the respondent in such a manner as to
enabl e the respondent to consult with his or her attorney and to
see and hear the testinony of the witness without the w tness
bei ng able to see the respondent.

(9) In a proceedi ng brought —pturstant—te— UNDER section 2(b)
of this chapter, if, upon the notion of —any— A party or in the
court's discretion, the court finds on the record that psychol og-
ical harmto the wtness would occur if the witness were to

testify at the adjudication stage, the court shall order to be
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taken a vi deot ape deposition of a witness which shall be admtted
into evidence at the adjudication stage instead of the |ive tes-
timony of the witness. The exam nation and cross-exam nation of
the witness in the videotape deposition shall proceed in the sane
manner as permtted at the adjudication stage.

(10) In a proceedi ng brought —purstant—te— UNDER secti on
2(a)(1) of this chapter —where— IN WHICH the al |l eged offense, if
commtted by an adult, would be a felony under section 136b,
145c, 520b to 520e, or 520g of —Act—No—328—-o6f—thePubtie—-~Aets—of
1931+~ THE M CHI GAN PENAL CODE, 1931 PA 328, MCL 750. 136B
750. 145C, 750.520B TO 750. 520E, AND 750. 520G or under forner
section 136 or 136a of —Act—No—328—©ofthePubtecAects—of—31931—
THE M CH GAN PENAL CODE, 1931 PA 328, if, upon the notion of any
party made before the adjudication stage, the court finds on the
record that the special arrangenents specified in subsection (11)
are necessary to protect the welfare of the witness, the court
shall order 1 or both of those special arrangenents. In deter-

m ning whether it is necessary to protect the welfare of the wt-
ness, the court shall consider BOTH OF the foll ow ng:

(a) The age of the wtness.

—b)—Fhe—psychotogreal—rmatur+ty—ofthe—-wtness—

(B) —€e)y— The nature of the offense or offenses.

(11) If the court determnes on the record that it is neces-
sary to protect the welfare of the witness and grants the notion
made under subsection (10), the court shall order 1 or both of

the foll ow ng:
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(a) In order to protect the witness fromdirectly view ng
t he respondent, the courtroom shall be arranged so that the
respondent is seated as far fromthe wtness stand as is reason-
able and not directly in front of the witness stand. The
respondent's position shall be |ocated so as to allow the respon-
dent to hear and see all w tnesses and be able to comuni cate
with his or her attorney.

(b) A questioner's stand or podium shall be used for al
questioning of all witnesses by all parties, and shall be | ocated
in front of the wtness stand.

(12) In a proceedi ng brought —ptursuant—to6— UNDER section
2(a)(1) of this chapter —where— IN WHICH the al |l eged offense, if
commtted by an adult, would be a fel ony under section 136b,
145c, 520b to 520e, or 520g of —Act—No—328—-o6f—thePubtie—-~Aets—of
1931+~ THE M CHI GAN PENAL CODE, 1931 PA 328, MCL 750. 136B
750. 145C, 750.520B TO 750. 520E, AND 750. 520G or under forner
section 136 or 136a of —Act—No—328—©ofthePubtecAects—of—31931—
THE M CH GAN PENAL CODE, 1931 PA 328, if, upon the notion of
—any— A party or in the court's discretion, the court finds on
the record that the witness is or wll be psychologically or eno-
tionally unable to testify at a court proceeding even with the
benefit of the protections afforded the witness in subsections
(3), (4), and (11), the court shall order that a vi deotape depo-
sition of a witness shall be taken to be admtted at the adjudi-
cation stage instead of the WTNESS S |ive testinony. —ef—the
wthRess—

04697' 97 a (S-1) R 1



© 00 N o 0o b~ W DN P

e e e
w N O

SB0883, As Passed House, July 2, 1998
Senate Bill No. 883 10

(13) For purposes of the videotape deposition under
subsection (12), the WTNESS S exam nati on and cross-exam nati on
—of—the—wtness— shall proceed in the same manner as if the wt-
ness testified at the adjudication stage, and the court shal
order that the witness, during his or her testinony, shall not be
confronted by the respondent but shall permt the respondent to
hear the testinony of the witness and to consult with his or her
att or ney.

(14) This section is in addition to other protections or
procedures afforded to a witness by law or court rule.

45y T . v it e : I
proceetings—hetd—on—or—atter—Jantvary—31,—1988--

3 6)—Fhi . e I o | .
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