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SB 955, As Passed Senate, May 14, 1998

SUBSTITUTE FOR
SENATE BILL NO. 955

A bill to amend 1978 PA 642, entitled
"Revi sed probate code, "
by anendi ng sections 6, 8, 427, and 437 (MCL 700.6, 700.8,
700. 427, and 700.437), section 8 as anended by 1988 PA 398 and
sections 427 and 437 as anended by 1990 PA 313, and by adding
section 427a.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Sec. 6. (1) "Foreign personal representative" neans a per-
sonal representative of a jurisdiction other than this state.

(2) "Q@uardian" nmeans a person appoi nted by the court or des-
ignated as —steh— A GUARDIAN in a will as provided in article 4,
to exercise powers over the person of a mnor or of a legally
i ncapaci tated person. Cuardi an does not include a guardian ad

litem
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(3) "Heirs" neans those persons, including the surviving
spouse, who are entitled to the property of a decedent under the
statutes of intestate succession.

Sec. 8. (1) "Lease" includes an oil and gas |ease or other
m neral | ease.

(2) "LEGAL COUNSEL" HAS A SPECI FI C DEFI NI TION I N SECTI ON
427A FOR THAT TERM AS USED I N THAT SECTI ON.

(3) 22— "Legally incapacitated person”, as used in sec-
tions 3 to 12 and in article 4, neans a person, other than a
mnor, who is inpaired by reason of nental illness, nental defi-
ci ency, physical illness or disability, chronic use of drugs,
chronic intoxication, or other cause, to the extent that the
person | acks sufficient understanding or capacity to nake or com
muni cate i nfornmed deci sions concerning his or her person. Except
as used in sections 3 to 12 and in article 4, "legally incapaci-
tated person" neans a person, other than a mnor, who is a
| egally incapacitated person as defined for purposes of article 4
or who is a protected person.

(4) —|3)— "Limted guardi an" nmeans a guardi an who possesses
fewer than all of the legal rights and powers of a full guardi an,
and whose rights, powers, and duties have been specifically enu-
merated by court order.

(5 —|4)— "Mental health professional” neans a person who is
trai ned and experienced in the area of nental illness and who is
any of the follow ng:

(a) A physician who is licensed to practice ALLOPATH C
medi ci ne or osteopathic nmedicine in this state.
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(b) A psychol ogi st who has been granted a full or limted
license to practice in this state.

(c) A social worker who is registered as a certified soci al
worker in this state.

(d) A registered PROFESSI ONAL nurse who is |icensed to prac-
tice nursing in this state and who is a graduate of a
st at e- approved school of nursing.

(6) 5)— "Mnor" neans a person who is |less than 18 years
of age.

(7) —€6)— "Net estate" in respect to a decedent's estate,
means the property of a decedent exclusive of honmestead all ow

ance, exenpt property, famly allowance, enforceable clains, and
adm ni strati on expenses agai nst the estate.

(8) —#H— "Nonresident decedent” neans a decedent who was
domciled outside of this state at the tinme of his or her death.

(9) —8)— "Notice" neans notice prescribed by suprenme court
rul e, unless otherw se prescribed by |aw

Sec. 427. (1) —Nett+ee— THE PETI TI ONER SHALL d VE NOTI CE of
the tinme and place of hearing of a petition for the appointnent
of a guardian of a m nor —shatH—be—-gtven—bythepetitioner— to
each of the follow ng:

(a) The mnor, if 14 years of age or ol der.

(b) The person who had the principal care and custody of the
m nor during the 60 days preceding the date of the petition.

(c) Each living parent of the mnor or, if neither of them

is living, the adult nearest of kin to the m nor.
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(2) Upon hearing OF A PETITION TO APPO NT A GUARDI AN, if the
court finds that a qualified person seeks appoi ntnent, venue is
proper, the required notices have been given, the requirenments of
section 424 or 424a are satisfied, and the MNOR S wel fare —of
the—mner— W ll be served by the requested appointnent, —+t— THE
COURT shall make the appointnent. |In other cases, the court may
di sm ss the proceedi ngs or nmake any other disposition of the
matter that will serve the MNOR S wel fare. —ofthe—mnor—

(3) If necessary, the court nmay appoint a tenporary guardian
with the status of an ordinary guardian of a mnor, but the
TEMPORARY GUARDI AN S aut hority —ef—a—tenporary—guardian— shal
not exceed 6 nonths.

(4) I1f, at any time in the proceeding, the court determ nes
that the MNOR S interests —eofthe—mnor— are —or—ay—be— i nade-
gquately represented, the court may appoi nt —an—attorney— A GUARD
| AN AD LITEM to represent the mnor, giving consideration to the
M NOR S preference —eof—the—wmnoer— if the mnor is 14 years of age
or older. I N ADDI TION TO ANY OTHER POWERS AND DUTI ES, A GUARDI AN
AD LI TEM S PONERS AND DUTI ES | NCLUDE THOSE PRESCRI BED | N SECTI ON
427A.

SEC. 427A. (1) A GUARDI AN AD LI TEM APPO NTED UNDER SECTI ON
427 MUST BE AN ATTORNEY. THE GUARDI AN AD LITEM S DUTY IS TO THE
CH LD, TO REPRESENT THE CH LD AND THE CHI LD S BEST | NTERESTS.

THE GUARDI AN AD LI TEM HAS AT LEAST ALL OF THE FOLLOWN NG POVNERS
AND DUTI ES:

(A) TO SERVE AS THE | NDEPENDENT LEGAL REPRESENTATI VE OF THE

M NOR S BEST | NTERESTS. THE GUARDI AN AD LITEM IS ENTI TLED TO
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FULL AND ACTI VE PARTI Cl PATI ON | N ALL ASPECTS OF THE PROCEEDI NG
THE COURT SHALL GRANT THE GUARDI AN AD LI TEM ACCESS TO ALL RELE-
VANT | NFORVATI ON REGARDI NG THE M NOR.

(B) TO DETERM NE THE FACTS OF THE CASE BY CONDUCTI NG AN
| NDEPENDENT | NVESTI GATI ON | NCLUDI NG | NTERVI EW NG THE CHI LD,

SOCI AL WORKERS, FAM LY MEMBERS, AND OTHERS AS NECESSARY, AND BY
REVI EW NG REPORTS AND OTHER | NFORMATI ON.

(C BEFORE EACH STAGE OF THE PROCEEDI NGS, TO MEET W TH AND
OBSERVE THE M NOR, ASSESS THE M NOR' S NEEDS AND W SHES W TH
REGARD TO THE REPRESENTATI ON AND THE | SSUES I N THE CASE, REVI EW
THE AGENCY CASE FI LE AND, CONSI STENT WTH THE RULES OF PROFES-
SI ONAL RESPONSI BI LI TY, CONSULT WTH THE M NOR S PARENTS, GUARDI -
ANS, AND CASEWORKERS.

(D) TO EXPLAIN TO THE M NOR, ACCORDI NG TO THE M NOR' S ABI L-
| TY TO UNDERSTAND THE PROCEEDI NGS, THE GUARDI AN AD LI TEM S RCLE.

(E) TO FILE ALL NECESSARY PLEADI NGS AND PAPERS AND | NDEPEN-
DENTLY CALL W TNESSES ON THE M NOR S BEHALF.

(F) TO ATTEND ALL HEARI NGS AND SUBSTI TUTE REPRESENTATI ON
ONLY W TH COURT APPROVAL.

(G TO MAKE A DETERM NATI ON AS TO THE M NOR S BEST | NTERESTS

AND ADVOCATE FOR THE BEST | NTERESTS AS THE GUARDI AN AD LI TEM SEES
THEM REGARDLESS OF WHETHER THE GUARDI AN AD LI TEM S DETERM NATI ON

REFLECTS THE M NOR S WSHES. THE M NOR S W SHES ARE RELEVANT TO
THE GUARDI AN AD LI TEM S DETERM NATI ON OF BEST | NTERESTS, AND THE

GUARDI AN AD LI TEM SHALL WEI GH THE M NOR S W SHES ACCORDI NG TO THE

M NOR S COVMPETENCE AND MATURI TY. CONSI STENT W TH THE LAW
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GOVERNI NG ATTORNEY- CLI ENT PRI VI LEGE, THE GUARDI AN AD LI TEM SHALL
| NFORM THE COURT AS TO THE M NOR' S W SHES AND PREFERENCES.

(H TO MONI TOR THE | MPLEMENTATI ON OF COURT ORDERS.

(1) CONSI STENT WTH THE RULES OF PROFESSI ONAL RESPONSI BI LI TY
FOR ATTORNEYS, TO I DENTI FY COMMON | NTERESTS AMONG THE PARTI ES
AND, TO THE EXTENT POSSI BLE, PROMOTE A COOPERATI VE RESOLUTI ON OF
e M(A\:]r;rE!?O REQUEST AUTHORI ZATI ON BY THE COURT TO PURSUE | SSUES ON
XEEO%k/EN’? BEHALF THAT DO NOT ARI SE SPECI FI CALLY FROM THE COURT

(2) I'F, AFTER DI SCUSSI ON BETWEEN THE M NOR AND THE GUARDI AN
AD LITEM THE GUARDI AN AD LI TEM DETERM NES THAT THE M NOR S
| NTERESTS AS | DENTI FI ED BY THE M NOR ARE | NCONSI STENT W TH THE
GUARDI AN AD LI TEM S DETERM NATI ON OF THE M NOR S BEST | NTERESTS,
THE GUARDI AN AD LI TEM SHALL COVMUNI CATE THE M NOR' S POSI TION TO
THE COURT FOR THE
M NOR. | F THE COURT CONSI DERS THE APPO NTMENT APPROPRI ATE CON-
SIDERING THE M NOR S AGE AND MATURI TY AND THE NATURE OF THE
| NCONSI STENCY BETWEEN THE M NOR'S AND THE GUARDI AN AD LI TEM S
| DENTI FI CATION OF THE M NOR' S | NTERESTS, THE COURT MAY APPO NT
LEGAL COUNSEL FOR THE M NOR. A LEGAL COUNSEL APPO NTED UNDER
THI S SUBSECTI ON SERVES I N ADDI TION TO THE M NOR S GUARDI AN AD
LI TEM

(3) A PARTY TO THE PROCEEDI NGS SHALL NOT CALL THE GUARDI AN
AD LI TEM AS A WTNESS TO TESTI FY I N THE PROCEEDI NGS, AND THE FI LE
OF THE GUARDI AN AD LITEM IS NOT DI SCOVERABLE.

(4) AFTER A DETERM NATION OF ABILITY TO PAY, THE COURT NAY
ASSESS ALL OR PART OF THE COSTS AND REASONABLE FEES OF THE GUARD
| AN AD LI TEM AGAI NST 1 OR MORE OF THE PARTI ES I NVOLVED I N THE

PROCEEDI NGS, OR AGAI NST THE MONEY ALLOCATED FROM MARRI AGE LI CENSE
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FEES FOR FAM LY COUNSELI NG SERVI CES UNDER SECTI ON 3 OF 1887 PA

128, MCL 551.103. A GUARDI AN AD LI TEM APPO NTED UNDER SECTI ON

427 SHALL NOT BE PAID A FEE UNLESS THE COURT FI RST RECEI VES AND
APPROVES THE FEE.

(5) AS USED IN THI' S SECTI QON, "LEGAL COUNSEL" MEANS AN ATTOR-
NEY WHO SERVES AS THE CH LD S LEGAL ADVOCATE | N A TRADI Tl ONAL
ATTORNEY- CLI ENT RELATI ONSHI P WTH THE CH LD, AS GOVERNED BY THE
M CHI GAN RULES OF PROFESSI ONAL CONDUCT. THE CHI LD S LEGAL COUN-
SEL ONES THE SAME DUTI ES OF UNDI VI DED LOYALTY, CONFI DENTI ALITY,
AND ZEALOUS REPRESENTATI ON OF THE CHI LD S EXPRESSED W SHES AS HE
OR SHE WOULD TO AN ADULT CLI ENT.

Sec. 437. (1) A person interested in +he— A WARD S wel fare
—of—a—ward— or the ward, if 14 or nore years of age, may petition
for A GUARDI AN S renoval —ef—a—guardian— on the ground that
removal woul d serve the WARD S wel fare. —ef—the—ware— A guardi an
may petition for permission to resign. A petition for renoval or
for permssion to resign may include a request for A SUCCESSOR
GUARDI AN S appoi ntment. —ef—a—stueecessor—guartian—

(2) After notice and hearing on a petition for renoval or
for permssion to resign, the court may term nate the guardi an-
ship and make any further order that may be appropriate.

(3) If, at any tinme in the proceeding, the court determ nes
that the WARD S i nterests —of—the—ward— are, or may be, inade-
quately represented, —+t—may— THE COURT SHALL appoint —an
attoerney— A GUARDIAN AD LITEMto represent the mnor, giving con-
sideration to the MNOR S preference —of—the—mner— if the m nor

is 14 or nore years of age.
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