SB 1038, As Passed Senate, December 1, 1998

SUBSTITUTE FOR
SENATE BILL NO. 1038

A bill to anmend 1975 PA 228, entitled
"Singl e business tax act,"
by anmendi ng section 9 (MCL 208.9), as anended by 1996 PA 347.
THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

1 Sec. 9. (1) "Tax base" neans busi ness incone, before appor-
2 tionment or allocation as provided in chapter 3, even if zero or
3 negative, subject to the adjustnents in subsections (2) to (9).
4 (2) Add gross interest incone and dividends derived from
5 obligations or securities of states other than M chigan, in the
6 sanme anount that was excluded from federal taxable income, |ess
7 the related portion of expenses not deducted in conputing federal
8 taxabl e incone because of sections 265 and 291 of the internal

9 revenue code.
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(3) Add all taxes on or neasured by net incone and the tax
i nposed by this act to the extent the taxes were deducted in
arriving at federal taxable incone.

(4) Add the followng, to the extent deducted in arriving at
federal taxable incone:

(a) A carryback or carryover of a net operating | oss.

(b) A carryback or carryover of a capital | oss.

(c) A deduction for depreciation, anortization, or inmediate
or accelerated wite-off related to the cost of tangi ble assets.

(d) A dividend paid or accrued except a dividend that repre-
sents a reduction of premuns to policyholders of insurance
conpani es.

(e) A deduction or exclusion by a taxpayer due to a cl assi-
fication as, or the paynent of comm ssions or other fees to, a
donestic international sales corporation or any |ike special
classification the purpose of which is to reduce or postpone the
federal income tax liability. This subdivision does not apply to
t he speci al provisions of sections 805, 809, and 815(c)(2)(A) of
the internal revenue code.

(f) All interest including anounts paid, credited, or
reserved by insurance conpani es as anounts necessary to fulfil
the policy and other contract liability requirenments of sections
805 and 809 of the internal revenue code. Interest does not
i ncl ude paynents or credits nmade to or on behalf of a taxpayer by
a manufacturer, distributor, or supplier of inventory to defray
any part of the taxpayer's floor plan interest, if these paynents

are used by the taxpayer to reduce interest expense in
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determ ning federal taxable incone. For purposes of this
section, "floor plan interest"” means interest paid that finances
any part of the taxpayer's purchase of autonobile inventory from
a manufacturer, distributor, or supplier. However, anounts
attributable to any invoiced itens used to provide nore favorable
fl oor plan assistance to a taxpayer than to a person who is not a
t axpayer is considered interest paid by a manufacturer, distribu-
tor, or supplier.

(g) Al royalties except for the foll ow ng:

(1) On and after July 1, 1985, oil and gas royalties that
are excluded in the depletion deduction cal cul ati on under the
i nternal revenue code.

(11) Cable television franchise fees described in section
622 of part II1l of title VI of the communications act of 1934, 47
U S.C. 542.

(111) Except as provided in subparagraph (iv), for the tax
years 1986 and after 1986, a franchise fee as defined by section
3 of the franchise investnent |aw, —Aet—No—269—ofthePubtie
Aets—of 194 —betrg——sectton—445-1503—of —the Mechtgan—Conptied
taws— 1974 PA 269, MCL 445.1503, in the foll ow ng anounts:

(A) For the tax years 1986, 1987, and 1988, 20% of the fran-

chi se fee.

(B) For the tax years 1989 and 1990, 50% of the franchise
fee.

(C For the tax years 1991 and after 1991, 100% of the fran-
chi se fee.
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(1v) For the tax years ending before 1991, this subdivision
does not apply to a fee for services paid by a franchi see that,
with respect to a specific provision of a franchise agreenent, a
court of conpetent jurisdiction, before June 5, 1985, has deter-
mned is not a royalty paynent under this act.

(v) Filmrental or royalty paynents paid by a theater owner
to afilmdistributor, a filmproducer, or a filmdistributor and
pr oducer.

(vi) Royalties, fees, charges, or other paynents or consid-
eration paid or incurred by radio or television broadcasters for
program matter or signals.

(vin) Royalties, fees, charges, or other paynents or consid-
eration paid by a filmdistributor for copyrighted notion picture
films, programmatter, or signals to a film producer.

(viin) FOR TAX YEARS THAT BEG N AFTER DECEMBER 31, 1993,
ROYALTI ES PAI D BY A LI CENSEE OF APPLI CATI ON COMPUTER SOFTWARE,
OPERATI NG SYSTEM SOFTWARE, OR SYSTEM SOFTWARE PURSUANT TO A
LI CENSE AGREEMENT. AS USED IN THI S SUBPARAGRAPH AND
SUBSECTION (7) (C) (vii):

(A) "APPLI CATI ON COWUTER SOFTWARE" MEANS A SET OF STATE-
MENTS OR | NSTRUCTI ONS THAT WHEN | NCORPORATED | N A MACHI NE USABLE
MEDI UM | S CAPABLE OF CAUSI NG A MACHI NE OR DEVI CE HAVI NG | NFORMA-
TI ON PROCESSI NG CAPABI LI TI ES TO | NDI CATE, PERFORM OR ACHI EVE A
PARTI CULAR BUSI NESS FUNCTI ON, TASK, OR RESULT FOR THE NONTECHNI -
CAL END USER.  APPLI CATI ON COMPUTER SOFTWARE | NCLUDES ANY OTHER
COVWPUTER SOFTWARE THAT DCES NOT QUALI FY UNDER FHHS
SUB—SUBPARAGRAPH-ER SUB- SUBPARAGRAPH (B) OR (C).
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(B) "OPERATI NG SYSTEM SOFTWARE" MEANS A SET OF STATEMENTS OR
| NSTRUCTI ONS THAT WHEN | NCORPORATED | NTO A MACHI NE OR DEVI CE
HAVI NG | NFORMATI ON PROCESSI NG CAPABI LI TIES IS AN | NTERFACE
BETWEEN THE COMPUTER HARDWARE AND THE APPLI CATI ON COMPUTER SOFT-
WARE OR SYSTEM SOFTWARE.

(C) "SYSTEM SOFTWARE" MEANS A SET OF STATEMENTS OR | NSTRUC-
TI ONS THAT | NTERACTS W TH OPERATI NG SYSTEM SOFTWARE THAT | S
DEVELOPED, LI CENSED, AND | NTENDED FOR THE EXCLUSI VE USE OF DATA
PROCESSI NG PROFESSI ONALS TO BUI LD, TEST, MANAGE, OR MAI NTAI N
APPLI CATI ON COMPUTER SOFTWARE FOR WHI CH A LI CENSE AGREEMENT | S
SI GNED BY THE LI CENSOR AND LI CENSEE AT THE TI ME OF THE TRANSFER
OF THE SOFTWARE AND THAT IS NOT TRANSFERRED TO THE LI CENSEE AS
PART OF OR I N CONJUNCTION WTH A SALE OR LEASE OF COMPUTER
HARDWARE.

(h) A deduction for rent attributable to a | ease back that
continues in effect under the former provisions of section
168(f)(8) of the internal revenue code of 1954 as that section
provi ded i medi ately before the tax reformact of 1986, Public
Law 99-514, becane effective or to a | ease back of property to
whi ch the anmendnents nade by the tax reformact of 1986 do not
apply as provided in section 204 of the tax reformact of 1986.

(5) Add conpensation

(6) Add a capital gain related to business activity of indi-
viduals to the extent excluded in arriving at federal taxable
i ncone.

(7) Deduct the following, to the extent included in arriving

at federal taxable income:
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(a) A dividend received or considered received, including
the foreign dividend gross-up provided for in the internal reve-
nue code.

(b) Al interest except anounts paid, credited, or reserved
by an insurance conpany as anounts necessary to fulfill the
policy and other contract liability requirenments of sections 805
and 809 of the internal revenue code.

(c) Al royalties except for the foll ow ng:

(1) On and after July 1, 1985, oil and gas royalties that
are included in the depletion deduction cal cul ati on under the
i nternal revenue code.

(11) Except as provided in subparagraph (1ii), for the 1986
tax year and after the 1986 tax year, a franchise fee as defined
in section 3 of —Act—No—269—of—thePubtteActs—of—31974— THE
FRANCHI SE | NVESTMENT LAW 1974 PA 269, MCL 445. 1503, in the fol-
| owm ng anount s:

(A) For the tax years 1986, 1987, and 1988, 20% of the fran-

chi se fee.

(B) For the tax years 1989 and 1990, 50% of the franchise
fee.

(C For the tax years 1991 and after 1991, 100% of the fran-
chi se fee.

(11m) For the tax years ending before 1991, this subdivision
does not apply to a fee for services paid by a franchi see that,
with respect to a specific provision of a franchise agreenent, a
court of conpetent jurisdiction, before June 5, 1985, has

determined is not a royalty paynent under this act.
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(iv) Filmrental or royalty paynents paid by a theater owner
to a filmdistributor, a filmproducer, or a filmdistributor and
pr oducer.

(v) Royalties, fees, charges, or other paynents or consider-
ation paid or incurred by radio or television broadcasters for
program matter or signals.

(vi) Royalties, fees, charges, or other paynents or consid-
eration paid by a filmdistributor for copyrighted notion picture
films, programmatter, or signals to a film producer.

(vii) FOR TAX YEARS THAT BEG@ N AFTER DECEMBER 31, 1997, ROY-
ALTI ES RECEI VED BY A LI CENSCR, DI STRI BUTOR, DEVELOPER, MARKETER,
OR COPYRI GHT HOLDER OF APPLI CATI ON COVWPUTER SOFTWARE OR OPERATI NG
SYSTEM SOFTWARE PURSUANT TO A LI CENSE AGREEMENT. SYSTEM SOFTWARE
'S NOT | NCLUDED W THI N THE EXCEPTI ON UNDER THI S SUBPARAGRAPH.

(d) Rent attributable to a | ease back that continues in
effect under the former provisions of section 168(f)(8) of the
internal revenue code of 1954 as that section provided i medi-
ately before the tax reformact of 1986, Public Law 99-514,
becane effective or to a | ease back of property to which the
anendnents nade by the tax reformact of 1986 do not apply as
provided in section 204 of the tax reformact of 1986.

(8) Deduct a capital |oss not deducted in arriving at fed-
eral taxable incone in the year the | oss occurred.

(9) To the extent included in federal taxable inconme, add
the I oss or subtract the gain fromthe tax base that is attribut-

able to another entity whose business activities are taxable
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1 under this act or would be taxable under this act if the business

2 activities were in this state.
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