HOUSE BILL No. 4236

February 5, 1997, Introduced by Reps. Schroer, LaForge, Bogardus, Hanley, Prus,
Ciaramitaro, Tesanovich, Gire and Scott and referred to the Committee on Regulatory Affairs.

A bill to require principal executive departnents and ot her
governnmental entities to pay contractors and contractors to pay
subcontractors in a tinely manner on certain construction con-
tracts; and to provide for renedies.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Sec. 1. This act shall be known and may be cited as the
"government construction pronpt paynent act".

Sec. 2. As used in this act:
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(a) "Contractor"™ nmeans a person who contracts with a govern-
5 nmental entity to inprove real property or perform or manage con-
6 struction services. Contractor includes both the prine contrac-
7 tor and the subcontractor.

8 (b) "CGovernnmental entity" nmeans a state, local, or municipal

9 governnental entity that has an interest in the real property
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i nproved and for which an inprovenent is made or that ordered the
i nprovenent to be nade.

(c) "lnprove" neans to make, build, alter, repair, or denol -
i sh an inprovenent upon, connected with, or beneath the surface
of real property; to excavate, clear, grade, fill, or |andscape
real property; to construct driveways and roadways; to perform
| abor upon inprovenents; or to provide design or other profes-
sional or skilled services for an inprovenent.

(d) "lInprovenent” includes, but is not limted to, all or a
part of a building, structure, and erection that is the subject
of a contract to inprove.

(e) "Person" means an individual, partnership, corporation,
associ ation, governnental entity, or other |egal entity.

(f) "Prime contractor"” nmeans the person who contracts
directly with a a governnental entity or its agent.

(g) "Real property" nmeans real estate including, but not
limted to, |ands, |easeholds, tenenments, hereditanents, and
i nprovenents placed on the real estate.

(h) "Retainage" neans the contractual retainage of an anount
of noney that is due to ensure satisfactory conpletion of the
contracted worKk.

(1) "Subcontractor" neans a person who has contracted to
furnish | abor or supply materials for a contractor or another
subcontractor in connection with a contract to inprove, including
all change orders.

Sec. 3. (1) Except as provided in sections 4 and 5, the

governnmental entity shall make paynent in full to a prine
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contractor upon receiving a proper statement or invoice for goods
delivered, materials stored, or services perforned pursuant to
the contract between the prine contractor and governnent al
entity.

(2) The governnental entity shall pay the prinme contractor
by first-class mail or by personal delivery the undi sputed anount
of a proper statenment or invoice for work conpleted or services
provided within 45 days of receipt by the governnental entity of
the statenent or invoice.

Sec. 4. The governnental entity may return a defective
invoice or statenent to the prinme contractor within 7 days after
recei pt of the defective invoice or statenent. Interest shal
continue to accrue fromthe date the invoice or statenent was
recei ved by the governnental entity for an invoice and statenent
returned within the 7-day peri od.

Sec. 5. (1) The governnental entity shall pay the prine
contractor in full unless the governnental entity ascertains 1 or
nore of the foll ow ng:

(a) Unsatisfactory job progress.

(b) Defective construction not renedied.

(c) Third-party clainms filed, or reasonable evidence that a
claimw Il be fil ed.

(d) Damage to a governnental entity or a contractor other
than the prine contractor.

(e) Reasonabl e evidence that a contract cannot be conpl eted

for the unpaid bal ance of the contract sum
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(f) A reasonabl e anount for retainage.

(2) The governnental entity shall notify the prinme
contractor in witing of any w thholding of paynent within 7 days
after the date the governnental entity received an invoice or
statenent. The notification shall contain the reason for wth-
hol di ng paynent and the dollar amount w thheld, not to exceed
twi ce the value of the work or claimascertai ned under subsection
(1).

(3) The anmpbunt w thheld shall be deposited in an
i nterest-bearing escrow account.

(4) The anmpbunt withheld plus interest shall be released to
the prime contractor upon the correction of the defect that |ed
to the w thhol di ng.

(5) An anmount shall not be withheld or retained under this
section for nore than 30 days after acceptance of the statenent
or invoice or occupancy of the project by the governnental
entity, whichever is earlier.

Sec. 6. Unless an invoice or statenent received by the gov-
ernnental entity is returned or notice of withholding is given
within 7 days, the invoice or statenent is considered to be
accepted by the governnental entity and paynent in full is due
under section 3.

Sec. 7. (1) If a periodic or final paynent to a prine con-
tractor is delayed by nore than 45 days after the receipt of a
proper statenent or invoice, the governnmental entity shall pay
the prime contractor interest, beginning on the due date, at the

rate of 2% per nonth of the balance owed, or a pro rata fraction
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of the nmonthly interest calculated on a per diembasis, on the
unpai d bal ance.

(2) The prime contractor, upon receiving del ayed paynents
with interest, shall pay his or her subcontractor's interest,
begi nning on the date interest began to accrue for the prine con-
tractor, at the rate of 2% per nonth of the bal ance owed, or a
pro rata fraction of the nonthly interest cal culated on a per
di em basi s, on the bal ance owed to the subcontractor. The prine
contractor may deduct proportionately an anmount incurred in
securing the del ayed paynent, including court costs and reason-
abl e attorney fees.

Sec. 8. (1) A contractor shall pay his or her subcontrac-
tors within 7 days after receipt by the contractor of each
periodic or final paynent of the governnmental entity, or within
30 days after the date the governnental entity is granted occu-
pancy, whichever is earlier.

(2) The contractor shall pay a subcontractor by first-class
mai | or by personal delivery of the full amount due for the
subcontractor's work and materials based on work conpl eted or
servi ce provi ded under the subcontract.

Sec. 9. (1) A contractor shall pay his or her subcontrac-
tors in full without withholding for an invoice or statenent that
has been accepted, other than a reasonabl e anount for retainage.

(2) The prinme contractor shall not w thhold a higher percen-
tage for retainage than the governnmental entity is w thhol ding

fromthe prinme contractor.
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(3) A contractor shall notify the governnental entity and a
subcontractor in witing of any wi thholding by a contractor from
a subcontractor before the contractor submts a statenent or
i nvoi ce for paynent to the governnental entity. The notification
shall contain the reason for w thhol ding paynent and the doll ar
anmount w thheld, not to exceed twi ce the value of the work in
di spute. The anount to be withheld fromthe subcontractor shal
not be included in the statenment or invoice submtted to the gov-
ernnental entity by the contractor.

(4) The contractor shall notify a subcontractor in witing
of a defective invoice or statement or reason for w thhol ding
paynment fromthe subcontractor within 7 days after the date the
contractor received the statement or invoice fromthe
subcontractor. This notification shall state the defect in the
i nvoi ce or statenent or the reason for w thhol di ng paynent as
provi ded under subsection (3).

(5) Unless an invoice or statenment received by the contrac-
tor is returned or notice of w thholding paynent is given within
7 days, the invoice or statenent is considered to be accepted by
the contractor and paynent in full is due and ow ng under section
8.

Sec. 10. (1) If periodic or final paynent to a subcontrac-
tor is delayed beyond the period required for paynent in section
8, the contractor shall pay his or her subcontractor's interest,
begi nning on the date paynent is due at the rate of 2% of the
bal ance owed per nonth or a pro rata fraction of the nonthly

interest calculated on a per diembasis on the unpaid bal ance.

00937' 97



© 00 N o 0o b~ W N P

N NN P R R P R R R R R R
N P O © 0 N O 00 M W N P O

7

(2) If the contractor fails to pay the subcontractor within
the tinme prescribed in section 8 through no fault of the subcon-
tractor, then without prejudice to any other avail abl e renedy,

t he subcontractor may stop work until he or she receives paynent
of the anount ow ng.

Sec. 11. The contractor shall pay a statenment or invoice
froma subcontractor for work conpleted or services provided
under section 8(1). Paynment shall not be contingent upon prior
recei pt of paynent by that contractor fromthe governnenta
entity or other contractor.

Sec. 12. CGovernnental entities, contractors, and subcon-
tractors shall not agree by contract or otherw se to |esser
interest rates or greater paynent periods than required by this
act. CGovernnental entities, contractors, and subcontractors may
agree by contract to greater interest rates or shorter paynent
periods than required by this act.

Sec. 13. (1) This act does not |limt the rights or renedies
avail able to a person under another statute of this state.

(2) In addition to any other renedy, a person may bring an
action to recover damages caused by a violation of this act. The
court shall award the person the anobunt of actual damages caused

by the violation, plus costs and reasonabl e attorney fees.
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