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HOUSE BILL No. 4285

February 11, 1997, Introduced by Reps. Brackenridge, Hammerstrom, McBryde, Profit,
Wetters and Jelinek and referred to the Committee on Health Policy.

A bill to prohibit the distribution of tobacco products to
mnors; to prohibit the use of tobacco products by mnors; to
regulate the retail sale of tobacco products; to prescribe penal -
ties; to prescribe the powers and duties of certain state and
| ocal agencies and departnents; and to repeal acts and parts of
acts.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Sec. 1. This act shall be known and nay be cited as the
"yout h tobacco prevention act".

Sec. 2. (1) A person shall not distribute a tobacco product
to an individual who is under 18 years of age. Except as ot her-
W se provided in this subsection and subject to subsection (5), a
person who violates this subsection is responsible for a state
civil infraction and is liable for a civil fine of $150.00 for

each violation. However, if the person who violates this
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subsection is a person who sells tobacco products at retail, then
that person is responsible for a state civil infraction and is
liable for a civil fine of $500.00 for each violation.

(2) Evidence that a defendant carefully checked and reason-
ably relied on proof of age that appeared on its face to be valid
is a defense to a charge brought under subsection (1).

(3) It is an affirmative defense to a citation issued under
subsection (1) for a person who sells tobacco products at retai
that he or she had in force at the tine the citation is issued
and continues to have in force a witten policy that includes the
requi renents of section 7 to prevent the distribution of a
t obacco product to individuals under 18 years of age, and that he
or she enforced and continues to enforce the policy. A defendant
who proposes to offer evidence of the affirmative defense
described in this subsection shall file and serve notice of the
defense, in witing, upon the court and the prosecuting
attorney. However, if an informal hearing on the civil infrac-
tion is requested, then the prosecuting attorney shall give this
information to the | aw enforcenent agency that issued the
citation. The notice shall be served not |ess than 14 days
before the date set for formal or informal hearing.

(4) A prosecuting attorney or |aw enforcenent agency that
proposes to offer testinony to rebut the affirnmati ve defense
described in subsection (3) shall file and serve a notice of
rebuttal, in witing, upon the court and the defendant. The

notice shall be served not | ess than 7 days before the date set
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for formal or informal hearing, and shall contain the name and
address of each rebuttal w tness.

(5) A person who sells tobacco products at retail shall not
be charged with a violation of subsection (1) unless enforcenent
action under section 3(1) is taken against the individual under
18 years of age who purchased or attenpted to purchase a tobacco
product. However, this subsection does not apply if the individ-
ual under 18 years of age purchased a tobacco product as provided
in section 10.

(6) It is an affirmative defense to a citation issued under
subsection (1) that a cited individual enployed by a person who
sells tobacco products at retail was not provided the notice
requi red under section 7. A defendant who proposes to offer evi-
dence of the affirmative defense described in this subsection
shall file and serve notice of the defense as described in sub-
section (3). A prosecutor or |aw enforcenent agency that pro-
poses to offer testinony to rebut the affirnmative defense
described in this subsection shall file and serve notice of
rebuttal as described in subsection (4).

Sec. 3. (1) Unless authorized under section 10, an individ-
ual under 18 years of age shall not purchase or attenpt to pur-
chase or receive or attenpt to receive, or possess or attenpt to
possess, or use or attenpt to use a tobacco product in a public
pl ace.

(2) An individual who violates subsection (1) is responsible
for a state civil infraction and is liable for a civil fine of

not nore than $100.00 for each viol ation.
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(3) Except as otherwi se provided in this subsection, a | aw
enf orcenment agency, upon determ ning that an individual under 18
years of age all egedly purchased, received, possessed, or used,
or attenpted to purchase, receive, possess, or use, a tobacco
product in violation of subsection (1) shall notify the
i ndi vidual's parent or parents, custodian, or guardian as to the
nature of the violation if the nanme of a parent, guardian, or
custodi an is reasonably ascertai nable by the | aw enf orcenent
agency. The notice required by this subsection shall be nmade not
| ater than 48 hours after the individual who allegedly violated
subsection (1) is cited for the state civil infraction. The
noti ce may be made by any neans reasonably cal culated to give
pronpt actual notice including, but not limted to, notice in
person, by tel ephone, or by first-class mail. The notification
requi renents of this subsection do not apply if the | aw enforce-
ment agency has reasonabl e grounds to believe the individual is
emanci pat ed under 1968 PA 293, MCL 722.1 to 722.6.

(4) This section does not prohibit an individual under the
age of 18 from possessing a tobacco product during regular work-
ing hours and in the course of his or her enploynment if the
t obacco product is not possessed for his or her personal
consunpti on.

(5) This section does not Iimt the liability of a person
who distributes a tobacco product to an individual under the age

of 18 in violation of section 2(1).
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Sec. 4. (1) Except as otherw se provided in subsection (6),
a person who sells tobacco products at retail or froma vending
machi ne shall not do 1 or nore of the foll ow ng:

(a) Sell a cigarette separately fromits package.

(b) Sell a package of cigarettes that contains |ess than 20
cigarettes.

(2) A person who sells tobacco products at retail and an
enpl oyee of a person who sells tobacco products at retail shal
not entice an individual under 18 years of age to purchase a
t obacco product. However, this subsection does not apply to
advertisenments or pronotions, including but not limted to sig-
nage, displays, or coupons, that are directed to the |egal con-
suners of tobacco products.

(3) A person who sells tobacco products at retail shall not

encourage his or her enployee to sell a tobacco product to an

i ndi vi dual under 18 years of age by 1 or nore of the follow ng
met hods:

(a) The prom se of additional conpensation or the paynment of
addi tional conpensation, or both.

(b) The threat of the | oss of enploynent.

(4) A person who violates subsection (1), (2), or (3) is
guilty of a m sdenmeanor, punishable by a fine of not nore than
$500. 00 for each offense.

(5) A person who sells tobacco products at retail shall dis-
pl ay single packages of cigarettes behind the sales counter at a
point of sale or wwthin plain view of the cashier at the point of

sale only. A person who violates this subsection is responsible
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for a state civil infraction and liable for a civil fine of
$150. 00 for each violation.

(6) Subsections (1) and (5) do not apply to a person who
sells tobacco products at retail in a tobacco specialty retai
store or other retail store that deals exclusively in the sale of
t obacco products and snoki ng paraphernali a.

(7) If a person who sells tobacco products at retail or 1 or
nmore enpl oyees of a person who sells tobacco products at retail,
or both, is required to pay, either individually or collectively,
3 or nore civil fines for violations of section 2(1) issued at a
single retail establishnent within a period of 24 nonths, then
the person who sells tobacco products at retail is responsible
for a state civil infraction and is liable for a civil fine of
$300. 00 for each violation.

(8) A law enforcenent officer who issues a citation for a
state civil infraction under this act to a person who sells
t obacco products at retail shall send a copy of the citation or a
notice of the issuance of the citation to the owner or proprietor
of the retail establishnent at the address where the citation was
I ssued.

Sec. 5. (1) This act does not interfere with the right of a
parent or legal guardian in the rearing and managenent of his or
her m nor children or wards wthin the bounds of his or her own
private prem ses.

(2) This act does not apply to giving or furnishing a

t obacco product to a famly nenber for noncommercial purposes.
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Sec. 6. (1) A person who sells tobacco products at retai
shall post, in a place close to the point of sale and conspi cuous
to both enpl oyees and custoners, a sign produced by the depart-
ment of public health that includes the follow ng statenent:

"Warning! It is illegal to sell tobacco products to persons
under 18 years of age. It is illegal for persons under 18 years
of age to possess tobacco products.”

(2) If the sign required under subsection (1) is nore than 6
feet fromthe point of sale, it shall be 8-1/2 inches by 11
inches. |If the sign required under subsection (1) is not nore
than 6 feet fromthe point of sale, it shall be 3 inches by 5
i nches. The sign required under subsection (1) is the only
notice regarding the distribution of tobacco products that is
required to be posted or maintained in a store where tobacco pro-
ducts are sold at retail. This subsection and subsections (1)
and (3) do not conflict wwth federal |aw regardi ng the signage or
| abel i ng of tobacco products.

(3) The departnent shall produce the sign required under
subsection (1) and have adequate copies of the sign ready for
distribution to |icensed whol esal ers, secondary whol esal ers, and
uncl assified acquirers of tobacco products free of charge within
30 days of the effective date of this act. Licensed whol esal ers,
secondary whol esal ers, and uncl assified acquirers of tobacco pro-
ducts shall obtain copies of the sign fromthe departnent of
public health and distribute themfree of charge, upon request,
to persons who are subject to subsection (1). The departnent

shal | provide copies of the sign free of charge, upon request, to
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persons subject to subsection (1) who do not purchase tobacco
products fromlicensed whol esal ers, secondary whol esal ers, and
uncl assified acquirers of tobacco products.

(4) A person who violates this section is responsible for a
state civil infraction and is liable for a civil fine of $150.00
for each violation.

Sec. 7. (1) A person who sells tobacco products at retai
shall notify each individual enployed by that person as a retai
sal escl erk whose duties may include consummating the sal e of
t obacco products at a point of sale of all of the foll ow ng:

(a) That state |l aw prohibits the distribution of a tobacco
product to an individual under 18 years of age and the purchase,
recei pt, possession, or use of a tobacco product by an individual
under 18 years of age.

(b) That state law permts a defense to a state civi
infraction citation for distributing a tobacco product to an
i ndi vidual under 18 years of age based on evidence that the
def endant carefully checked and reasonably relied on proof of age
t hat appeared on its face to be valid.

(c) That state law prohibits the sale of a cigarette sepa-
rately fromits package.

(2) The notice required by this section shall be provided
before the individual commences work as a retail salesclerk or
wi thin 30 days of the effective date of this act if the individ-
ual is enployed as a retail salesclerk on the effective date of

this act. The individual shall signify that he or she has
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received the notice required by this section by signing a form
that states the foll ow ng:

"I understand that state |aw prohibits the distribution of
t obacco products to persons under 18 years of age and prohibits
out - of - package cigarette sales, and permts a defense based on
evi dence that a prospective purchaser's proof of age was care-
fully checked, reasonably relied upon, and appeared on its face
to be valid. | understand that if | sell, give, or furnish
t obacco products to a person under 18 years of age, | may be
found responsible for a state civil infraction and be liable for
acivil fine of $150.00. | promise to conply with this law ".

(3) Each formsigned by a retail sal esclerk under subsection
(2) shall indicate the date of signature. The enployer shal
retain the formduring the individual's termof enploynent and
for not |less than 120 days after the individual has left the
enpl oyer' s enpl oy.

(4) A person who sells tobacco products at retail shall give
each individual enployed by that person as a retail salesclerk
whose duties may include consummating the sale of tobacco pro-
ducts at a point of sale a true copy of this act before the indi-
vi dual comrences work as a retail salesclerk or within 30 days of
the effective date of this act if the individual is enployed as a
retail salesclerk on the effective date of this act. Beginning
30 days after the effective date of this act, for 180 days the
departnent shall provide 1 copy of this act free of charge upon

request to a person subject to this section.
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(5) An enployer who fails to conply with this section is
responsible for a state civil infraction and is liable for a
civil fine of $200.00 for each violation.

Sec. 8. The departnent shall work with state and | ocal |aw
enf orcenment agencies, the departnent of the attorney general, and
| ocal prosecutors to enforce this act in a nmanner that can rea-
sonably be expected to reduce the extent to which tobacco pro-
ducts are sold or otherwi se distributed to individuals under the
age of 18 years, and shall annually conduct random unannounced
i nspections at | ocations where tobacco products are sold at
retail or otherwi se distributed to ensure conpliance with this
act .

Sec. 9. Proceedings under sections 2, 3, 4(3), 4(5), 4(7),
6, and 7 shall be conducted under chapter 88 of the revised judi-
cature act of 1961, 1961 PA 236, MCL 600.8801 to 600. 8835, and
fines and costs coll ected under those sections shall be di sbursed
as provided by that chapter.

Sec. 10. (1) The state police or a local |aw enforcenent
agency nmay engage an individual under 18 years of age as part of
an enforcenent action under this act if the initial or contenpo-
raneous recei pt or purchase of a tobacco product by an individual
under 18 years of age occurs under the direction of the state
police or the local |aw enforcenent agency and was part of the
enf orcenent action.

(2) The state police or the |local | aw enforcenent agency

shall not do either or both of the follow ng:

00287' 97



© 00 N o 0o b~ W N P

NN N NDNNNDNRRRRRR R R R R
N o o b~ NP O O 0N oA WDN PP O

11

(a) Recruit or attenpt to recruit an individual under 18
years of age to participate in an enforcenent action at the scene
of a violation of section 2.

(b) Allow an individual under 18 years of age to purchase or
recei ve a tobacco product as part of an enforcenent action wth-
out the perm ssion of the individual's parents or |egal
guar di ans.

Sec. 11. Beginning 1 year after the effective date of this
act and each year thereafter, the departnment shall prepare for
submi ssion to the standing commttee of each house of the |egis-
| ature that has responsibility for public health matters and to
the standing commttee in each house of the |legislature that has
responsibility for appropriations an annual witten report that
descri bes the nethodol ogy used and the results of all surveys
that the departnent conducts to determ ne the rate that persons
engaged in the business of selling tobacco products at retai
conply with this act. The annual witten report shall include
all surveys that the federal governnent requires to be conducted
by the departnment as a condition of the federal funding of pro-
grans of this state that concern the use of tobacco products by
i ndi vi dual s under the age of 18.

Sec. 12. This act does not conflict with section 14 of the
t obacco products tax act, 1993 PA 327, MCL 205. 434.

Sec. 13. As used in this act:

(a) "Departnent” neans the departnent of community health.

(b) "Distribute" neans to sell, give, or furnish

Di stribute does not include either of the follow ng as regul ated
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under section 42b of the M chi gan penal code, 1931 PA 328, ML
750. 42b:

(1) The sale or distribution of a tobacco product in this
state through the use of the United States mail service, express
mai | service, parcel post service, or a conmopn carrier service.

(11) The distribution of a tobacco product to a person who
did not previously pay or agree to pay for the tobacco product.

(c) "Driver license" neans a |icense issued under
chapter 11l of the M chigan vehicle code, 1949 PA 300, MCL
257.301 to 257.329, or a license to operate a notor vehicle
i ssued in anot her state.

(d) "Enpl oyee" neans an enpl oyee, agent, or independent
contractor.

(e) "Oficial state personal identification card" neans an
identification card issued under 1972 PA 222, MCL 28.291 to
28.295, or an official personal identification card issued in
anot her state.

(f) "Person" neans an individual, corporation, partnership,
or other business entity.

(g) "Person who sells tobacco products at retail" neans a
per son whose busi ness consists, in whole or in part, of the
retail sale of tobacco products subject to state sal es tax.
Person who sells tobacco products at retail does not include an
enpl oyee.

(h) "Proof of age" neans a driver license, official state

personal identification card, or other identification issued by a
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government al agency, not including a school or university student
identification card, that neets all of the following criteria:

(1) Describes the individual identified as 18 years of age
or ol der.

(11) Contains a photograph of the identified individual.

(i) "Public place" neans a public street, sidewalk, park, or
any area open to the general public in a publicly owed or oper-
ated building or public place of business.

(j) "State civil infraction" neans that termas defined in
section 113 of the revised judicature act of 1961, 1961 PA 236,
MCL 600. 113.

(k) "Tobacco product" neans a product that contains tobacco
and is intended for human consunption, including but not limted
to cigarettes, noncigarette snoking tobacco, or snokel ess tobac-
co, as those terns are defined in section 2 of the tobacco pro-
ducts tax act, 1993 PA 327, MCL 205. 422, and cigars.

(I) "Use a tobacco product” nmeans to snoke or otherw se con-
sune a tobacco product.

Enacting section 1. The youth tobacco act, 1915 PA 31, ML
722.641 to 722.645, is repeal ed.

Enacting section 2. This act takes effect October 1, 1997.
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