HOUSE BILL No. 4397

February 27, 1997, Introduced by Reps. Jellema, Byl, DeVuyst, Jansen, London, Jelinek,
Birkholz, Horton, Voorhees, Middleton, LeTarte, Gernaat, Llewellyn, Geiger and Perricone and
referred to the Committee on Judiciary.

A bill to amend 1964 PA 170, entitl ed

"An act to make uniformthe liability of municipal corporations,
political subdivisions, and the state, its aﬁen0|es and depart -
ments, officers, enployees, and volunteers thereof, and nenbers
of certain boards, councils, and task forces when engaged in the
exerci se or discharge of a governnental function, for Injuries to
property and persons; to define and limt this ltability; to
define and limt the liability of thﬁ
|

€ t ( state when enPaged in a
proprletarY function; to authorize the purchase of _|abgllty_
I nsurance to protect against |oss arising out of this |iabi |t¥;
to provide for defending certain clainms nmade against public offi-
cers and payi ng damages sought or awarded agai nst them to pro-
[

cers and enpl oyees; to
csrs and enpl oyees for
r

rd
vide for the |egal defense of public ?;f
C ain acts and parts of

provi de for reinbursenent of public offi
certain | egal expenses; and to repeal
acts,"

by anending the title and sections 1, 2, and 4 (MCL 691. 1401,
691. 1402, and 691. 1404), the title and section 1 as anended by
1986 PA 175 and section 2 as anended by 1996 PA 150, and by

addi ng sections 2a and 2b.

e
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THE PEOPLE OF THE STATE OF MICHIGAN ENACT:
TI TLE

An act to —+wake—untform DEFINE AND LIMT the liability of
muni ci pal corporations, political subdivisions, and the state,
—+ts— THEI R agenci es and departnents, THEIR officers, enployees,
and vol unteers, —thereof—— and nenbers of certain boards, coun-
cils, and task forces when engaged in the exercise or discharge
of a governnental function, for injuries to property and persons;
—to—def+ne—and—t++mt—this++rabtHty— to define and [imt the
l[iability of the state when engaged in a proprietary function; to
aut hori ze the purchase of liability insurance to protect against
| oss arising out of this liability; to provide for defending cer-
tain clainms made agai nst public officers and payi ng damages
sought or awarded against them to provide for the | egal defense
of public officers and enpl oyees; to provide for reinbursenent of
public officers and enpl oyees for certain | egal expenses; and to
repeal —eertatn— acts and parts of acts.

Sec. 1. As used in this act:

(A) "CONSUMER PRI CE | NDEX'" MEANS THE MOST COVPREHENSI VE
| NDEX OF CONSUMER PRI CES AVAI LABLE FOR THI S STATE FROM THE BUREAU
OF LABOR STATI STICS OF THE UNI TED STATES DEPARTMENT OF LABOR.

(B) "GOVERNMENTAL AGENCY" MEANS THE STATE, A POLI TI CAL SUB-
DI VISION, OR A MUNI Cl PAL CORPORATI ON.

(C) "GOVERNMENTAL FUNCTION' IS AN ACTIVITY THAT IS EXPRESSLY
OR | MPLI EDLY MANDATED OR AUTHORI ZED BY CONSTI TUTI ON, STATUTE,
LOCAL CHARTER OR ORDI NANCE, OR OTHER LAW
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(D) "H GAWVWAY" MEANS A PUBLI C H GAVWAY, ROAD, OR STREET THAT
| S OPEN FOR PUBLI C TRAVEL. SUBJECT TO SUBDI VI SION (E), H GHWAY
| NCLUDES BRI DGES, SI DEWALKS, CROSSWALKS, AND CULVERTS ON THE
H GHVWAY. H GHVWAY DOES NOT | NCLUDE ALLEYS, PARKI NG LOTS, ROADSI DE
REST AREAS, TREES, OR UTILITY POLES.

(E) "I MPROVED PORTI ON OF THE HI GHWAY DESI GNED FOR VEHI CULAR
TRAVEL" MEANS THE PHYSI CAL STRUCTURE OF THE TRAVELED PORTI QN,
PAVED OR UNPAVED, OF THE ROADBED ACTUALLY DESI GNED FOR PUBLI C
VEH CULAR TRAVEL. BY WAY OF | LLUSTRATI ON AND NOT LI M TATI ON,
| MPROVED PORTI ON OF THE HI GHWAY DESI GNED FOR VEHI CULAR TRAVEL
DOES NOT | NCLUDE SHOULDERS, CURBS, VECETATION, TREES, UTILITY
POLES, MEDI ANS, SI DEWALKS, CROSSWALKS, CULVERTS, GUARDRAILS, BAR-
RI ERS, TRAFFI C CONTROL DEVI CES, SIGNS, LIGHTING OR OTHER | NSTAL-
LATI ON OR CONDI TI ON LOCATED QUTSI DE OF THE | MPROVED PORTI ON OF
THE H GHWAY DESI GNED FOR VEHI CULAR TRAVEL.

(F) "JURI SDI CTI ON' MEANS | NCLUSI ON OF A H GHWAY I N A GOVERN-
MENTAL AGENCY SYSTEM UNDER SECTIONS 1 TO 9 OF 1951 PA 51, MCL
247.651 TO 247. 659.

(G —t&)— "Minicipal corporation" neans —any— A city, vil-
| age, township, or charter township, or —afy— A conbination
—thereof— OF ANY OF THESE, when acting jointly.

(H —tb)y— "Political subdivision" nmeans —afty— A muni ci pal
corporation, county, county road comm ssion, —townshtp—charter
tewnship;— school district, conmunity college district, port dis-
trict, —er— nmetropolitan district, OR transportation authority,
or —afty— A conbi nati on —thereef— OF ANY OF THESE, when acting
jointly; ——and—any— A district or authority authorized by |aw or
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formed by 1 or nore political subdivisions,; ——antg—any— OR AN
agency, departnent, court, board, or council of a political
subdi vi si on.

() fe)y— "State" neans the state of Mchigan and its agen-
cies, departnents, comm ssions, courts, boards, councils, AND
statutorily created task forces. ——antd—shat—tnetude—every—
STATE | NCLUDES A public university —ant— OR coll ege of the state,
whet her established as a constitutional corporation or
ot herw se.

(J) €g)— "Volunteer"” neans an individual who is specifi-
cally designated as —stueh— A VOLUNTEER and who is acting solely
on behal f of a governnental agency.

(K) "VERDI CT" MEANS THE TOTAL OF ALL OF THE FOLLOW NG

(1) DAMAGES.

(ii) | NTEREST.

(1m11) FEES, I NCLUDI NG BUT NOT LIMTED TO ATTORNEY AND
EXPERT FEES.
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(1v) COSTS.

(v) AN UNCOLLECTI BLE AMOUNT REALLOCATED UNDER SECTI ON 6304
OF THE REVI SED JUDI CATURE ACT OF 1961, 1961 PA 236, MCL 600. 6304.

Sec. 2. (1) —Eaeh— SUBJECT TO SUBSECTI ONS (3) AND (7), EACH
governnment al agency having jurisdiction over a highway shal
mai ntai n the highway in reasonable repair so that it is reason-
ably safe and convenient for public travel. A person sustaining
bodily injury or damage to his or her property by reason of fail-
ure of a governnental agency to keep a highway under its juris-
diction in reasonable repair, and in condition reasonably safe
and fit for travel, may recover the damages suffered by himor
her fromthe governnmental agency. A PERSON SHALL NOT MAI NTAIN A
SEPARATE ACTI ON UNDER THI S SECTI ON AGAI NST AN EMPLOYEE, AGENT, OR
VOLUNTEER OF A GOVERNMENTAL AGENCY.

(2) The liability, procedure, and renedy as to county roads
under the jurisdiction of a county road conm ssion shall be as
provided in section 21 of chapter |V of —Act—No—283—of—the
PubHe—Acts—of 19069, —as—anended,—berng——section—2242tof the
M-ehi-gan—Conpited—taws— 1909 PA 283, MCL 224.21.

(3) The duty of the state and the county road conmm ssions to
repair and mai ntain highways, and the liability for that duty,
extends only to the inproved portion of the highway designed for
vehi cul ar travel and —dees—rnot—+netude—stdewatks—crosswatks—or

hep oot e of thei I : Ly

hi-ghway—destghed—For— REQUI RES ONLY THAT | T BE REASONABLY SAFE
AND FI' T FOR PUBLI C vehi cul ar travel
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(4) A judgnent against the state based on a claimarising
under this section fromacts or om ssions of the state
transportation departnent is payable only fromrestricted funds
appropriated to the state transportation departnment or funds pro-
vided by its insurer.

(5 22— If the state transportation departnment contracts
wi th anot her governnental agency to performwork on a state
trunkl i ne hi ghway, an action brought under this section for tort
ltability arising out of the performance of that work shall be
brought only against the state transportation departnent under
t he sanme circunstances and to the sane extent as if the work had
been perfornmed by enpl oyees of the state transportation
departnment. The state transportation departnent has the sane
defenses to the action as it would have had if the work had been
performed by its own enployees. |If an action described in this
subsection coul d have been nmai ntai ned agai nst the state transpor-
tation departnent, it shall not be maintained agai nst the govern-
ment al agency that perforned the work for the state transporta-
tion departnment. The governnental agency al so has the sane
defenses that could have been asserted by the state transporta-
tion departnment had the action been brought against the state
transportati on departnent.

(6) —3)— The contractual undertaking of a governnental
agency to maintain a state trunkline highway confers contractual
rights only on the state transportati on departnment and does not
confer third party beneficiary or other contractual rights in any

ot her person to recover damages to person or property fromthat
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7
governnment al agency. This subsection does not relieve the state
transportation departnent of liability it may have, under this
section, regarding that highway.

(7) —4)— The duty inposed by this section on a governnent al
agency is limted by the provisions of section 81131 of part 811
(off-road recreation vehicles) and section 82124 of part 821
(snownobi | es) of the natural resources and environnmental protec-
tion act, —Act—No—451tof thePubtcActs—of—1994,—betng—Ssections

32481131 and—324- 82124 of the Mechtgan—Conmptted—taws— 1994 PA
451, MCL 324.81131 AND 324.82124.

(8) ONLY THE GOVERNMENTAL AGENCY THAT HAD JURI SDI CTI ON OVER
THE H GHWAY AT THE TI ME OF THE OCCURRENCE THAT RESULTED I N THE
I NJURY |'S LI ABLE IN AN ACTI ON UNDER THI' S SECTI ON

SEC. 2A. (1) I N AN ACTI ON UNDER SECTI ON 2 AND SUBJECT TO
SUBSECTI ON (4), THE VERDI CT AMOUNT RECOVERABLE FROM ALL GOVERN-
MENTAL AGENCI ES SHALL NOT EXCEED THE LOWEST OF THE FOLLOW NG THAT
| S APPROPRI ATE UNDER THE FACTS OF THAT ACTI ON:

(A) NOT MORE THAN $300, 000. 00 FOR ALL CLAI M5 BY AN | NDI VI D-
UAL OR THE I NDI VI DUAL' S ESTATE FOR BODI LY I NJURY OR FOR DAMAGE TO
THE | NDI VI DUAL' S PROPERTY AND ANY OTHER CLAI MS BY OTHER PERSONS
ARI SI NG OQUT OF THE SAME | NJURY OR DAMAGE

(B) NOT MORE THAN $200, 000. 00 FOR ALL CLAI M5 BY AN | NDI VI D-
UAL OR THE I NDI VI DUAL' S ESTATE FOR BODI LY I NJURY OR FOR DAMAGE TO
THE | NDI VI DUAL' S PROPERTY AND ANY OTHER CLAI MS BY OTHER PERSONS
ARI SI NG OQUT OF THE SAME | NJURY OR DAMACGE, |F THE | NDI VI DUAL UPON
WHOSE | NJURY OR DAMAGE THE CLAI M5 ARE BASED WAS ALL OF THE
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FOLLOW NG AT THE TI ME OF THE OCCURRENCE THAT RESULTED I N THE
| NJURY OR DAMAGE:

(i) SI XTEEN YEARS OF AGE OR OLDER

(ii) THE DRI VER OR A PASSENGER | N THE FRONT SEAT OF THE
VEHI CLE.

(iii) NOT WEARI NG A SAFETY BELT. THE LI M TATI ON PRESCRI BED
BY THI S SUBPARAGRAPH APPLI ES REGARDLESS OF WHETHER THE FAI LURE TO
WEAR A SAFETY BELT WAS A PROXI MATE CAUSE OF THE | NJURY.

(C) NOT MORE THAN $100, 000. 00 FOR ALL CLAI M5 BY AN | NDI VI D-
UAL OR THE | NDI VI DUAL' S ESTATE FOR BODI LY | NJURY OR FOR DAMAGE TO
THE | NDI VI DUAL' S PROPERTY AND ANY OTHER CLAI M5 BY OTHER PERSONS
ARl SI NG OUT OF THE SAME | NJURY OR DAMAGE, | F THE DRI VER OF THE
VEH CLE AT THE TIME OF THE OCCURRENCE | S UNDER THE | NFLUENCE OF
| NTOXI CATI NG LI QUOR OR A CONTROLLED SUBSTANCE, OR A COMBI NATI ON
OF | NTOXI CATI NG LI QUOR AND A CONTROLLED SUBSTANCE, |S | MPAI RED,
OR HAS A BLOOD ALCOHOL CONTENT OF 0.07% OR MORE BY WEI GHT OF
ALCOHOL. THE LI M TATI ON PRESCRI BED BY THI S SUBDI VI SI ON APPLI ES
REGARDLESS OF WHETHER THE DRI VER S CONDI TI ON WAS A PROXI MATE
CAUSE OF THE | NJURY.

(2) I N AN ACTI ON UNDER SECTI ON 2, A LI M TATI ON PRESCRI BED BY
THI S SECTI ON APPLI ES TO THE AGGREGATED AMOUNT OF CLAI M5 BY AN
| NDI VI DUAL OR THE | NDI VI DUAL' S ESTATE FOR BODI LY | NJURY OR FOR
DAMAGE TO THE | NDI VI DUAL' S PROPERTY AND CLAI M5 BY OTHER PERSONS
ARl SING OUT OF THE SAME | NJURY OR DAMAGE. A LI M TATI ON DOES NOT
APPLY SEPARATELY TO EACH PERSON CLAI M NG DAMAGES.

(3) THE COURT OR COUNSEL FOR A PARTY I N AN ACTI ON UNDER
SECTI ON 2 SHALL NOT ADVI SE THE JURY OF THE LI M TATI ONS PRESCRI BED
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BY TH'S SECTION. SUBJECT TO SECTION 2B, IF A LI M TATI ON
PRESCRI BED BY THI S SECTI ON APPLI ES, THE COURT SHALL SET ASI DE THE
AMOUNT OF THE VERDI CT THAT IS I N EXCESS OF THE LI M TATI ON.

(4) THE LI M TATI ONS PRESCRI BED BY THI S SECTI ON SHALL BE
ADJUSTED AT THE END OF EACH CALENDAR YEAR BY AN AMOUNT THAT
REFLECTS THE CUMULATI VE ANNUAL PERCENTAGE CHANGE | N THE CONSUMER
PRI CE | NDEX.

SEC. 2B. BEFORE THE COURT APPLIES A LI M TATI ON PRESCRI BED
BY SECTI ON 2A TO A VERDI CT, THE TRI ER OF FACT SHALL CONSI DER THE
PLAI NTI FF* S NEGLI GENCE AT THE TI ME OF THE OCCURRENCE THAT
RESULTED I'N THE | NJURY AND SHALL REDUCE THE PLAI NTI FF' S VERDI CT
I N PROPORTI ON TO THE AMOUNT THAT THE PLAI NTI FF' S NEGLI GENCE WAS A
PROXI MATE CAUSE OF THE I NJURY. UNDER THI S SECTI ON, A PLAINTI FF' S
NEGLI GENCE | NCLUDES, BUT IS NOT' LIMTED TO, A FINDI NG THAT 1 OR
BOTH OF THE FOLLOW NG WERE TRUE AT THE TI ME OF THE OCCURRENCE
THAT RESULTED | N THE | NJURY:

(A) THE PLAI NTI FF WAS NOT WEARI NG A SAFETY BELT.

(B) THE PLAINTIFF OR, | F THE PLAI NTI FF WAS A PASSENGER I N A
VEH CLE, THE DRI VER OF THE VEH CLE WAS UNDER THE | NFLUENCE OF
| NTOXI CATI NG LI QUOR OR A CONTROLLED SUBSTANCE, OR A COVBI NATI ON
OF | NTOXI CATI NG LI QUOR AND A CONTROLLED SUBSTANCE, WAS | MPAI RED,
OR HAD A BLOOD ALCOHCOL CONTENT OF 0.07% OR MORE BY WEI GHT OF
ALCOHQOL.

Sec. 4. (1) -As—ea—contdirtton—to—anyrecovery— EXCEPT AS PRO
VIDED I N SUBSECTI ON (3), AN I NJURED PERSON SHALL NOT RECOVER f or
injuries sustained by reason of —any— A defective highway ——the
rAjured—person— UNLESS, within —126— 180 days —f+em- AFTER t he
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tinme the injury —eececurret—except—as—otherwseprovided—+n
stbseet+on—{(3)——shat——serve— OCCURS, THE | NJURED PERSON SERVES a
notice on the governnental agency of the occurrence of the injury
and the defect. The notice shall specify the exact |ocation and
nature of the defect, the injury sustained, and the nanmes of the
W t nesses known at the tinme by the clai mant.

(2) —Fhe— OTHER THAN NOTI CE TO THE STATE, THE noti ce
REQUI RED UNDER SUBSECTI ON (1) nay be served —upen—any
rndividual— either personally — or by certified mail, return
recei pt requested, UPON ANY | NDI VIDUAL who may |awfully be served
with civil process directed against the governnental agency, any-
thing to the contrary in the charter of —any— A nmunici pal corpo-
ration notw thstandi ng. —+n—ecase—ofthe—state—suechnotiece—
NOTI CE TO THE STATE REQUI RED UNDER SUBSECTION (1) shall be filed
intriplicate with the clerk of the court of clains. Filing of
—steh— THE noti ce —shat—eonstitute— CONSTI TUTES conpliance with

section 6431 of —Act—No—236—ofthePubHecAects—of 1961 —betrng

sect+on—600-6431—of theConptted—taws—of—1948— THE REVI SED JUDI -
CATURE ACT OF 1961, 1961 PA 236, MCL 600. 6431, requiring the

filing of notice of intention to file a claimagainst the state.
If required by the |l egislative body or chief admnistrative offi-
cer of the responsible governnental agency, the claimant shal
appear to testify, if he OR SHE is physically able to do so. —
and— THE CLAI MANT shal | produce —ht+s— wi tnesses before the |egis-
| ati ve body, a commttee —thereof— OF THAT BODY, —eof— the chief
adm nistrative officer — or —hts— THAT OFFICER S deputy, or a

| egal officer of the governnental agency as directed by the
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| egi sl ative body or chief admnistrative officer of the
responsi bl e governnental agency, for exam nation under oath as to
the claim the amount —thereef— OF THE CLAIM and the extent of
the injury.

(3) —+H—the—infured—person—+s—under—the—age—of—318—years—at

I . e - e I . . I

I I . 4 I I : I . e

tH+end—or—tegatty—appointed—-guardian— If the injured person is
physically or nentally incapable of giving notice, —he— THE

PERSON shal |l serve the notice required by subsection (1) not nore
than 180 days after the termnation of the disability. In —aH—
A civil —aet+oens— ACTION in which the physical or nental capabil -
ity of the person is in dispute, that issue shall be determ ned
by the trier of the facts. —Fheprovistons—of—thts— TH S subsec-
ti on —shatH—appty— APPLIES to all charter provisions, statutes,
and ordi nances —whieh— THAT require witten —neti+ees— NOTICE to
—eotuntt+es— A COUNTY or munici pal —eerpoerat+ons— CORPORATI ON

(4) A NOTIFICATION TIME LIMT PRESCRIBED BY TH S SECTION I S
AN ABSOLUTE BAR TO RECOVERY REGARDLESS OF WHETHER THE GOVERNMEN-
TAL AGENCY |'S PREJUDI CED BY THE FAI LURE OF TI MELY NOTI FI CATI ON.
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