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HOUSE BILL No. 4399

March 4, 1997, Introduced by Reps. Daman, Nye, McBryde, Cropsey, Jelinek, Curtis,
McNutt, Gernaat, Walberg, Raczkowski, Goschka, Horton, Jansen, Olshove, LaForge, Varga,
Bankes and Johnson and referred to the Committee on Judiciary.

A bill to require establishnment of parenting plans for m nor
children in certain circunstances; to provide the procedure for
establ i shing and nodi fying parenting plans; and to prescribe the
contents of parenting plans.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Sec. 1. This act shall be known and may be cited as the
"parenting plan act".

Sec. 2. As used in this act:

(a) "Best interests of the child" neans that term as defined
in section 3 of the child custody act of 1970, 1970 PA 91, ML
722. 23.

(b) "Donestic violence" nmeans an act of physical, sexual, or
serious enotional abuse by an individual against his or her

spouse, or forner spouse, or against another individual w th whom
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the individual has a child in conmon or with whom the individual
has resi ded.

(c) "Personal protection order"” nmeans an order issued under
section 2950 of the revised judicature act of 1961, 1961 PA 236,
MCL 600. 2950.

(d) "Serious enotional abuse" neans abuse that woul d cause a
reasonabl e person to feel terrorized, intimdated, or
t hr eat ened.

Sec. 3. (1) In entering a decree of divorce, separate nain-
tenance, or annul nent, the court shall establish a parenting plan
for a mnor child of the marriage as provided in this act.

(2) A parenting plan established under this act does not
affect the right of an individual who is not a parent governed by
that parenting plan to pursue and establish parenting or grand-
parenting time with a child as authorized under another |aw of
this state.

(3) The state court admnistrative office shall devel op and
make available a formfor use by a parent in conpleting a parent-
ing plan, which formshall indicate the subject matter that nust
be addressed in a parenting plan as required by this act. A form
devel oped under this subsection shall contain notice that either
party may obtain their own | egal counsel

Sec. 4. (1) Except as otherwise provided in this act, in a
custody di spute between a child' s parents, the parents shall file
with the court, before a hearing on or determ nation of the
child s custody, a proposed parenting plan that is agreed on by

the parents and that confornms to the requirenents of this act.
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If there is evidence that either parent has commtted donestic
vi ol ence or the parents do not agree on a parenting plan, each
parent shall file and serve a proposed parenting plan on or
before the earliest date of 1 of the foll ow ng:

(a) Thirty days after either parent files and serves a
notice requesting a pretrial conference.

(b) One hundred eighty days after commencenent of the
action. The parents may extend this period by stipulation.

(2) A parent who files a proposed parenting plan in conpli-
ance with this section may nove the court for an order of default
adopting that parent's parenting plan if the other parent fails
to file a proposed parenting plan as required in this section.

Sec. 5. (1) A parent submtting a proposed parenting plan
shall attach a verified statenent that the plan is proposed by
that parent in good faith. Either parent may file and serve an
anended proposed parenting plan according to the rules for anmend-
i ng pl eadi ngs.

(2) If each parent files a parenting plan or the parenting
plan is otherwise in dispute, the parents shall attenpt to arrive
at a nmutually agreed upon parenting plan by an alternative dis-
pute resol ution process either through the friend of the court
medi ati on services or through another agency or an individual
that both parties agreed upon. This subsection does not apply if
there is evidence that either parent has commtted donestic
vi ol ence.

(3) If an alternative dispute resolution process is

unsuccessful or inapplicable, and a mandatory settl enent
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conference is provided by court rule, the parents shall attend a
mandatory settl enent conference. A judge or a friend of the
court referee shall preside over the mandatory settl enment confer-
ence and shall apply the criteria in sections 10 to 17. The par-
ents shall in good faith review the proposed ternms of the parent-
ing plans and other issues relevant to the action with the judge
or referee. A fact or legal issue that is not then in dispute
shall be entered as stipulated for purposes of final hearing or
trial in the matter.

(4) The court shall not issue an order inplenmenting a dis-
puted parenting plan until the court holds a hearing on the pro-
posed plan or plans. An action involving mnor children governed
by this act shall have precedence for hearing and assignnent for
trial over other civil actions.

Sec. 6. (1) A parenting plan shall have the follow ng
obj ecti ves:

(a) To have the child reared by both the child' s father and
the child' s nother unless it is not in the best interests of the
chi | d.

(b) To provide for the child' s physical care, including the
specification of responsibility for health care expenses and
health care coverage.

(c) To maintain the child s enotional stability.

(d) To provide for the child' s changing needs as the child
grows and nmatures in a way that mnimzes the need for future

nodi fications to the parenting plan. This includes, but is not
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l[imted to, consideration of provision for the child's
educati on.

(e) To set forth the authority and responsibilities of each
parent with respect to the child, consistent with the criteria in
sections 10 to 17.

(f) To mnimze the child s exposure to harnful parental
conflict.

(g) To encourage the parents, where appropriate under
sections 10 to 17, to nmeet their responsibilities to their m nor
children through agreenents in the parenting plan, rather than by
relying on judicial intervention.

(h) To otherwi se protect the best interests of the child.

(2) The parenting plan shall contain provisions governing
resolution of future disputes between the parents, allocation of
deci si on making authority, parenting tinme, and the child' s resi-
denti al schedul e.

Sec. 7. (1) Unless precluded or limted by sections 10 to
17, the court shall provide alternatives to court action for
resol ving di sputes, which may include counseling, nediation, or
arbitration by a specified individual or agency, including the
friend of the court. An alternative dispute resolution process
shall conformto all of the follow ng:

(a) Preference shall be given to carrying out the parenting
pl an.

(b) Unless an energency exists, the parents shall use the
desi gnated process to resolve disputes relating to inplenentation

of their parenting plan.
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(c) Awitten record shall be prepared of an agreenent
reached in counseling or nediation and of each arbitration award,
and shall be provided to each parent.

(d) If the court finds that a parent uses or frustrates the
use of the dispute resolution process w thout good cause, the
court shall award attorney fees and financial sanctions to the
prevailing parent.

(e) Upon the petition of either parent, the court shal
review the dispute resolution process and its results.

(2) The court shall set forth the requirenents of subsection
(1) in the order establishing the parenting plan.

Sec. 8. (1) The parenting plan shall allocate decision
maki ng authority to 1 or both parents regarding their child's
education, health care, and religious upbringing. The parents
may i ncorporate an agreenent related to their child' s care and
gromh in these specified areas, or in other areas, into their
parenting plan consistent with the criteria in sections 10 to
17.

(2) Regardless of the allocation of decision making in the
parenting plan, either parent may nmake energency deci sions
affecting the child' s health or safety. Each parent may nake
deci sions regarding the child s day-to-day care and control while
the child is residing with that parent.

(3) If the parenting plan prescribes nutual decision nmaking,
but a nmutual decision cannot be reached, the parents shall make a
good-faith effort to resolve the issue through an alternative

di spute resol ution process.
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Sec. 9. (1) A parenting plan shall include a residential
schedul e that designates in which parent's honme each mnor child
shal |l reside on given days of the year, including provision for
hol i days, birthdays of famly nenbers, vacations, and other spe-
cial occasions, consistent with the criteria in sections 10 to
17.

(2) If a parent fails to conply with the parenting plan or a
child support order, the other parent's obligations under the
parenting plan or the child support order are not affected. The
court may hold a parent who fails to conply with a parenting plan
in contenpt of court.

(3) A permanent parenting plan shall set forth the provi-
sions of subsection (2) and sections 7(1)(a) to (c) and 8(2) and
(3).

Sec. 10. The court shall not order an alternative dispute
resolution process if the court finds that a limting factor
under sections 13 to 17 applies or that either parent is unable
to afford the cost of the proposed dispute resolution process.

If a dispute resolution process is not precluded or limted,

then, in designating the process, the court shall consider al
rel evant factors, including, but not limted to, all of the

fol |l ow ng:

(a) Differences between the parents that would substantially
inhibit their effective participation in a designated process.

(b) The parents' w shes or agreenents and, if the parents
have entered into agreenents, whether the agreenents were nade

know ngly and voluntarily.
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(c) Differences in the parents' financial circunstances that
may affect their ability to participate fully in a given dispute
resol ution process.

Sec. 11. (1) The court shall approve the parties' agreenent
al | ocating deci sion making authority or specifying rules in the
areas listed in section 8(1) if the court finds all of the
fol | ow ng:

(a) The agreenent is consistent with alimtation on a
parent's deci sion nmaking authority mandated by sections 13 to
17.

(b) The agreenment is made know ngly and voluntarily.

(c) The agreenent is in the best interests of the child.

(2) If the parties do not reach an agreenent on allocating
deci si on meking authority or the court does not approve the
parties' agreenment as provided in subsection (1), the court shall
al |l ocate deci sion nmaking authority based upon the best interests
of the child. The court shall order sole decision making to 1
parent if the court finds any of the foll ow ng:

(a) Alimtation on the other parent's decision making
authority is mandated by sections 13 to 17.

(b) Both parents are opposed to nutual decision nmaking.

(c) One parent is opposed to nmutual decision making and the
opposition is reasonabl e based on the criteria in subsection
(3).

(3) Except as provided in subsections (1) and (2), the court
shall consider all of the followng criteria in allocating

deci si on meki ng authority:
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(a) The existence of a limtation under sections 13 to 17.

(b) The history of participation of each parent in decision
making in each of the areas listed in section 8(1).

(c) Wether the parents have a denonstrated ability and
desire to cooperate with one another in decision making in each
of the areas listed in section 8(1).

(d) The parents' geographic proximty to one another to the
extent that it affects their ability to make tinely nutual
deci si ons.

Sec. 12. (1) The court shall order residential or parenting
time provisions for a child based on the best interests of the
child that encourage each parent to maintain a |oving, stable,
and nurturing relationship with the child, consistent with the
child' s devel opnental level and the famly's social and econom c
circunstances. The child's residential schedule or parenting
time shall be consistent with sections 13 to 17. |If the limta-
tions of sections 13 to 17 are not dispositive of the child's
residential schedule or parenting tinme, the court shall consider
all of the follow ng factors:

(a) The relative strength, nature, and stability of the
child s relationship with each parent, including whether a parent
has taken greater responsibility for perform ng parenting func-
tions relating to the child' s daily needs.

(b) An agreenent by the parties, provided it was entered
into know ngly and voluntarily.

(c) Each parent's past and potential for future performance

of parenting functions.
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(d) The child' s enotional needs and devel opnental |evel.

(e) The child' s relationship with siblings and with other
significant adults, as well as the child' s involvenment with his
or her physical surroundi ngs, school, or other significant
activities.

(f) The child's wishes if the child is sufficiently mature
to express reasoned and i ndependent preferences as to his or her
residential schedule or parenting tine.

(g) Each parent's enpl oynent schedule. The residential
schedul e or parenting time shall accommobdate those enpl oynent
schedul es.

(2) The court may order that a child frequently alternate
his or her residence between the parents' househol ds for brief
and substantially equal intervals of tinme only if the court finds
all of the follow ng:

(a) The provisions are in the best interests of the child.

(b) No limtation exists under sections 13 to 17.

(c) Either of the foll ow ng:

(1) The parents have agreed to the provisions and the agree-
ment was knowi ngly and voluntarily entered into.

(11) The parents have a satisfactory history of cooperation
and shared performance of parenting functions and the parents are
avai l abl e to each other, especially in geographic proximty, to
the extent necessary to ensure their ability to share performance
of the parenting functions.

Sec. 13. A parenting plan shall not require nutual decision

maki ng or designation of an alternative dispute resol ution
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process if the court finds that a parent has engaged in any of
the foll owm ng conduct:

(a) WIIful abandonnent that continues for an extended
period of tinme or substantial refusal to perform parenting
functions.

(b) Physical, sexual, or a pattern of enotional abuse of a
chi | d.

(c) A history of acts of donmestic violence or an assault or
sexual assault that causes grievous bodily harmor the fear of
that harm

Sec. 14. (1) Subject to subsection (3), a parent's parent-
ing time with his or her child shall be limted if the court
finds that the parent has engaged in any of the follow ng
conduct :

(a) WIIful abandonnent that continues for an extended
period of tinme or substantial refusal to perform parenting
functions.

(b) Physical, sexual, or a pattern of enotional abuse of a
chi | d.

(c) A history of acts of donmestic violence or an assault or
sexual assault that causes grievous bodily harmor the fear of
that harm

(2) Subject to subsection (3), a parent's parenting tine
with his or her child shall be limted if it is found that the
parent resides with an individual who has engaged in any of the

foll ow ng conduct:
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(a) Physical, sexual, or a pattern of enotional abuse of a
chi | d.

(b) A history of acts of donmestic violence or an assault or
sexual assault that causes grievous bodily harmor the fear of
that harm This subsection does not apply if subsection (3)
applies.

(3) If a parent is convicted as an adult of a violation of
any of sections 520b to 520g of the M chigan penal code, 1931 PA
328, MCL 750.520b to 750.520g, the court shall restrain the

parent fromcontact with a child that would ot herw se be all owed
under this chapter. |If a parent resides wth an adult who has
been convicted, or with a juvenile who has been adjudicated, of a

viol ation of any of sections 520b to 520g of the M chigan penal
code, 1931 PA 328, MCL 750.520b to 750.520g, the court shal
restrain the parent fromcontact wwth the parent's child except
contact that occurs outside that adult's or juvenile's presence.
If the court finds that the individual described in this subsec-
tion who resides with the parent is the parent's mnor child or
ward, and finds that the safety and welfare of the child subject
to the parenting plan wll be adequately protected, the court may
permt contact with that parent in that individual's presence.

(4) Inlimting parenting tinme based on conduct found under
subsection (1), the court shall consider the anobunt of tine that
has passed since the conduct occurred or the | ast occurrence of
t he conduct upon which the limtation is being based.

Sec. 15. (1) The Iimtations inposed by the court under

section 14(1) and (2) shall be reasonably cal cul ated to protect
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the child from physical, sexual, or enotional abuse or harmthat
could result if the child has contact with the parent requesting
parenting tine. |If the court expressly finds, based on the evi-
dence and on the record, that limtation on the parenting tine
with the child does not adequately protect the child fromthe
harm or abuse that could result if the child has contact wth the
parent requesting parenting time, the court shall restrain the
parent requesting parenting tinme fromall contact with the

chi |l d.

(2) The court shall not enter an order under subsection (1)
allowing a parent to have contact with a child if the parent is
found by clear and convincing evidence in a civil action or by a
pr eponderance of the evidence in an action under the juvenile
code, chapter XIIA of 1939 PA 288, MCL 712A. 1 to 712A 32, to have
sexual |y abused the child. The court shall not enter an order
allowing a parent to have contact with the child if the parent
resides with an individual who is found by clear and convincing
evidence in a civil action or by a preponderance of the evidence
in an action under the juvenile code, chapter XI1A of 1939 PA
288, MCL 712A.1 to 712A.32, to have sexually abused a child. |If
the court finds that the individual described in this subsection
who resides with the parent is the parent's mnor child or ward,
and finds that the safety and welfare of the child subject to the
parenting plan will be adequately protected, the court nay permt
contact with that parent.

(3) If the court limts parenting tinme under section 14(1)

or (2) by requiring supervised contact between the child and the
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parent, the court shall not approve of a supervisor who has
engaged in physical, sexual, or a pattern of enotional abuse of
the child. The court shall not approve of a supervisor unless
t he supervisor accepts that the harnful conduct under section
14(1) or (2) occurred and is wlling to and capable of protecting
the child fromharm The court shall revoke court approval of
t he supervisor upon finding, based on the evidence and on the
record, that the supervisor has failed to protect the child or is
no longer willing to or capable of protecting the child.

Sec. 16. If the court expressly finds, based on the evi-
dence and on the record, that contact between the parent and the
child will not cause physical, sexual, or enotional abuse or harm
to the child and that the probability that the parent's or
anot her individual's harnful or abusive conduct will recur is so
renmote that it would not be in the child s best interests to
apply the imtations of sections 14(1), (2), and (3) and 15(2)
and (3), then the court need not apply those limtations. This
section does not apply if section 15(1) applies.

Sec. 17. (1) The court may preclude or Iimt the parenting
plan if a parent's involvenent or conduct could have an adverse
effect on the best interests of the child as evidenced by the
exi stence of any of the follow ng factors:

(a) A parent's neglect or substantial nonperformance of par-
enting functions.

(b) Along-terminpairment resulting fromdrug, alcohol, or
ot her substance abuse that interferes with the performance of

parenting functions.
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(c) The absence or substantial inpairnent of enotional ties
bet ween the parent and the child.

(d) The abusive use of conflict by the parent that creates
t he danger of serious damage to the child' s psychol ogi cal
devel opnent .

(e) A parent's withholding of access to the child fromthe
ot her parent for a protracted period w thout good cause.

(f) Oher factors the court expressly finds adverse to the
best interests of the child.

(2) I'n entering a parenting plan, the court shall not draw a
presunption fromthe provisions of a tenporary parenting plan.

(3) In determ ni ng whet her conduct described in this section
has occurred, the court shall apply the civil rules of evidence,
proof, and procedure.

Sec. 18. (1) A parent seeking a tenporary order relating to
parenting shall file and serve a proposed tenporary parenting
plan by notion. |f contesting the proposed tenporary parenting
pl an, the other parent shall file and serve a responsive proposed
parenting plan. Either parent may nove to have a proposed tenpo-
rary parenting plan entered as part of a tenporary order. The
parents may enter an agreed tenporary parenting plan at any tine
as part of a tenporary order. The proposed tenporary parenting
pl an may be supported by rel evant evidence and shall be accom
pani ed by an affidavit that states at a mnimumall of the

fol |l ow ng:
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(a) The nane, address, and length of residence with the
i ndi vidual or individuals wwth whomthe child has lived for the
precedi ng 12 nont hs.

(b) The performance by each parent during the |ast 12 nonths
of the parenting functions relating to the daily needs of the
chi | d.

(c) The parents' work and child care schedul es for the pre-
ceding 12 nont hs.

(d) The parents' current work and child care schedul es.

(e) Any of the circunstances set forth in sections 13 to 17
that are likely to pose a serious risk to the child and that war-
rant limtation on the award to a parent of tenporary residence
or parenting time with the child pending entry of a permanent
parenting pl an.

(2) The friend of the court shall make a determ nation and
proposed order regarding a tenporary parenting plan. |If the
friend of the court cannot reach a determnation or there is
objection to the proposed order, either party may make a notion
to the court to proceed with a hearing and determ nation as pro-
vided in sections 19 and 20.

Sec. 19. (1) At a hearing on a notion brought under section

18, the court shall enter a tenporary parenting order incorporat-

ing a tenporary parenting plan that includes all of the
fol |l ow ng:

(a) A schedule for the child' s parenting time with each
parent when appropri ate.
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(b) Designation of a tenporary residence or residences for
the child.

(c) Allocation of decision nmaking authority, if any. Absent
al l ocation of decision making authority consistent with
section 11, neither party shall make a decision for the child
ot her than those relating to day-to-day or energency care of the
child, which shall be nmade by the party who is present with the
chi | d.

(d) Tenporary support for the child.

(e) A personal protection order, if applicable.

(2) A parent may nmake a notion for an order to show cause
and the court may enter a tenporary order, including a tenporary
parenting plan, upon a show ng of necessity.

(3) A parent may nove for anendnent of a tenporary parenting
pl an, and the court may order amendnent to the tenporary parent-
ing plan, if the anendnent conforns to the limtations of
sections 13 to 17 and is in the best interests of the child.

(4) If a proceeding for divorce, separate naintenance, or
annul ment is dism ssed, any tenporary order or tenporary parent-
ing plan is vacat ed.

Sec. 20. (1) After considering the affidavit required by
section 18 and other rel evant evidence presented, the court shal
order a tenporary parenting plan that is in the best interests of
the child. 1In making this determ nation, the court shall give

particul ar consideration to each of the foll ow ng:
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(a) Which parent has taken greater responsibility during the
| ast 12 nonths for perform ng parenting functions relating to the
daily needs of the child.

(b) Which parenting arrangenents will cause the |east dis-
ruption to the child s enpotional stability while the action is
pendi ng.

(2) The court shall also consider the factors used to deter-
mne a residential schedule or parenting tine in a permanent par-
enting plan.

Sec. 21. (1) The court may interview the child in chanbers

to ascertain the child' s wishes as to the child' s residenti al
schedul e in a proceeding for divorce, separate nmaintenance, or
annulment. In its discretion, the court may permt counsel to be
present at the interview

(2) The court may seek the advice of professional personnel,
whet her or not they are enployed on a regular basis by the
court. The advice given shall be in witing and shall be nade
avai l abl e by the court to counsel upon request. Counsel may cal
for cross-exam nation a professional consulted by the court.

Sec. 22. At the end of each 5-year period during which a
parenting plan is in effect and upon the filing of a petition by
1 of the parties governed by the parenting plan, the court shal
hold a hearing to review the parenting plan as to whether the
parenting plan continues to address the best interests of the
child. [If the court finds that nodification is in the best
interests of the child, the court shall nodify the parenting

pl an.
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Sec. 23. (1) Except as otherwi se provided in section 22 or
subsection (2), the court shall not nodify a permanent parenting
pl an unl ess the noving party shows proper cause for a nodifica-
tion or a change of circunstances since entry of the parenting
plan order. If the noving party nmakes the show ng required by
this subsection, the court shall nodify the parenting plan upon
presentation of clear and convincing evidence that the nodifica-
tionis in the best interests of the child.

(2) The court may order adjustnents to a parenting plan upon
a showi ng of a change in circunstances of either parent or of the

child if the proposed nodification is only 1 or nore of the

fol | ow ng:

(a) Modification of the dispute resolution process.

(b) Mnor nodification in the residential schedule that does
not do either of the follow ng:

(1) Change the residence the child is scheduled to reside in
the majority of the tine.

(11) Exceed 24 full days in a calendar year or 5 full days
in a cal endar nonth.

(c) Based on a change of residence or an involuntary change
in wrk schedul e by a parent that makes the residential schedul e
in the parenting plan inpractical to follow

(3) If the court finds that a petition to nodify an earlier
parenting plan is brought, or a refusal to agree to a nodifica-
tionis nade, in bad faith, the court shall assess the attorney

fees and court costs of the nonnoving parent against the noving

party.
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Sec. 24. (1) A parent seeking a tenporary parenting plan or
nodi fication of a parenting plan shall submt, together with his
or her petition, an affidavit setting forth facts supporting the
requested plan or nodification and shall give notice, together
with a copy of his or her affidavit, to other parties to the pro-
ceedi ngs, who may file opposing affidavits. The court shall deny
the petition unless it finds that adequate cause for hearing the
nmotion is established by the affidavits, in which case it shal
set a date for hearing on an order to show cause why the
requested plan or nodification should not be ordered.

(2) A parent may file a petition for nodification of a par-
enting plan only in the county of the court that issued the order
i npl enenting that plan.

Sec. 25. Solely for the purposes of other state or federal
statutes or other legal requirenments that require a designation
or determ nation of |egal or physical custody for purposes such
as, by way of exanple and not limtation, tax exenptions or
health care benefits, the court may designate in the parenting
pl an or by separate order a child' s | egal or physical custodian
or custodians. This designation does not affect either parent's
rights and responsibilities under the parenting plan. 1In the
absence of such a designation, the parent with whomthe child is
scheduled to reside the majority of the tinme shall be considered
the child s custodian for those purposes.

Enacting section 1. This act takes effect January 1, 1998.
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1 Enacting section 2. This act does not take effect unless
2 Senate Bill No. or House Bill No. (request

3 no. 00059'97 a) of the 89th Legislature is enacted into | aw
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