HOUSE BILL No. 4446

March 5, 1997, Introduced by Reps. Profit, Nye, Curtis, Daman, Green, Kukuk and Walberg
and referred to the Committee on Judiciary.

A bill to anmend 1961 PA 236, entitled
"Revi sed judicature act of 1961,"
by anendi ng sections 2952 and 2953 (MCL 600. 2952 and 600. 2953),
section 2952 as added by 1984 PA 276 and section 2953 as added by
1988 PA 50.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:
1 Sec. 2952. (1) —Exetustve—of—any penat—sanctions—which—ray

9 penatty—provided—in—subseet+on—(4—~— I N ADDI TI ON TO APPLI CABLE
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PENAL SANCTI ONS, A PERSON WHO MAKES, DRAWS, UTTERS, OR DELI VERS A
CHECK, DRAFT, OR ORDER FOR PAYMENT OF MONEY UPON A BANK OR OTHER
DEPOSI TORY, PERSON, FI RM OR CORPORATI ON THAT REFUSES TO HONOR
THE CHECK, DRAFT, OR ORDER FOR LACK OF FUNDS OR CREDIT TO PAY OR
BECAUSE THE MAKER HAS NO ACCOUNT W TH THE DRAWEE | S LI ABLE FOR
THE AMOUNT OF THE DI SHONORED CHECK, DRAFT, OR ORDER, PLUS A PRO
CESSI NG FEE, ClVIL DAVMAGES, AND COSTS, AS PROVIDED IN THI S
SECTI ON.

(2) —Any— A payee OR AN AGENT OF A PAYEE may nmake a witten
demand for paynent of a check, draft, or order of the type speci-
fied in subsection (1), which demand —shat+— MAY be delivered to
t he maker by —eertif+ed— FI RST- CLASS mai |l . ——+return—r+ecetrpt
refuested—and—detveryrestriteted—tothe—addressee— The text of

the witten denmand shall be as foll ows:
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"A CHECK, DRAFT, OR ORDER FOR PAYMENT OF MONEY DRAWN BY YQOU
FRS$ WAS RETURNED TO ME/ US/ OQUR CLI ENT (CLIENT' S NAME)
DI SHONORED FOR:
[ ] I NSUFFI Cl ENT FUNDS
[ ] NO ACCOUNT
TH S NOTICE IS A FORVAL DEMAND FOR PAYMENT OF THE FULL
AVOUNT OF THE DI SHONORED CHECK, DRAFT, OR ORDER PLUS A PROCESSI NG
FEE OF $25.00 FOR A TOTAL AMOUNT OF $_ . |F YOU PAY THI S
TOTAL AMOUNT W THI N 4 DAYS AFTER THE DATE TH S NOTI CE WAS MAI LED,
NO FURTHER Cl VI L ACTI ON W LL BE TAKEN AGAI NST YOU.
IF YOU DONOT PAY THE S AS REQUESTED ABOVE, BUT
W THI N 30 DAYS AFTER THE DATE THI'S NOTI CE WAS MAI LED YOU PAY THE
AVOUNT OF THE DI SHONORED CHECK, DRAFT, OR ORDER PLUS A $35.00
PROCESSI NG FEE, FOR A TOTAL AMOUNT OF $_ , NO FURTHER

ClVIL ACTION WLL BE TAKEN AGAI NST YOQU.
| F YOU FAIL TO PAY El THER AMOUNT | NDI CATED ABOVE, |/WE/ QUR

17 CLIENT WLL BE AUTHORI ZED BY STATE LAW TO BRING A ClVIL ACTI ON

AGAI NST YOU TO DETERM NE YOUR LEGAL RESPONSI BI LI TY FOR PAYMENT OF
THE CHECK, DRAFT, OR ORDER AND CI VI L DAMAGES AND COSTS ALLOWED BY
LAW

| F YOU DI SPUTE THE DI SHONORI NG OF THI S CHECK, DRAFT, OR
ORDER, YOU SHOULD ALSO CONTACT YOUR BANK OR FI NANCI AL | NSTI TUTI ON
| MVEDI ATELY. ".

(3) A DEBT COLLECTOR SHALL NOT SEND A DEMAND DESCRI BED | N
SUBSECTI ON (2) UNTIL THE DEBT COLLECTOR HAS FULLY COWPLI ED W TH
THE PROCEDURES REQUI RED | N SECTI ON 809 OF THE FAI R DEBT
COLLECTI ON PRACTI CES ACT, TITLE VII11 OF THE CONSUMER CREDI T
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4
PROTECTI ON ACT, PUBLI C LAW90-321, 15 U.S. C. 1692g. AS USED IN
THI S SUBSECTI ON, " DEBT COLLECTOR' MEANS THAT TERM AS DEFI NED I N
SECTI ON 803 OF THE FAI R DEBT COLLECTI ON PRACTI CES ACT, TITLE VIII
OF THE CONSUMER CREDI T PROTECTI ON ACT, PUBLI C LAW 90-321, 15
U S. C 1692a.

(4) —3)y—t+H—thermaker—fatts—topay the—anount—of—thecheeck-
traft—or—order—+n—ecash—to—the payee—wthin—30—days—of—recetpt—of

4)— THE MAKER OF A DI SHONORED CHECK, DRAFT, OR ORDER FOR PAY-
MENT OF MONEY IS LI ABLE TO THE PAYEE AS PROVI DED | N
SUBSECTION (5) IF THE MAKER FAILS TO PAY 1 OF THE FOLLOW NG I N
CASH TO THE PAYEE OR A DESI GNATED AGENT OF THE PAYEE AFTER THE
MAI LI NG OF A WRI TTEN DEMAND FOR PAYMENT PURSUANT TO
SUBSECTI ON ( 2):

(A WTHI N 4 DAYS AFTER THE DATE THE WRI TTEN DEMAND PROVI DED
I N SUBSECTION (2) IS MAILED, THE FULL AMOUNT OF THE DI SHONORED
CHECK, DRAFT, OR ORDER, PLUS A PROCESSI NG FEE OF $25. 00.

(B) WTHI N 30 DAYS AFTER THE DATE OF THE MAI LI NG OF THE
NOTI CE PROVI DED | N SUBSECTI ON (2), THE FULL AMOUNT OF THE DI SHON-
ORED CHECK, DRAFT, OR ORDER, PLUS A PROCESSI NG FEE OF $35. 00.

(5) —4)— Except as otherw se provided in —thts—subseetion

angd—subsect+on—(5— SUBSECTION (6), a maker who fails to nake
paynment pursuant to subsection (3)—shatt+—be— (4) AND WHO I S
FOUND RESPONSI BLE FOR PAYMENT IN A CIVIL ACTION IS |iable to the

payee ——inetuding—the—ampunt—of—the——check—draft—or—order—For
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H-abte—for—the—arount—of—the—<echeeck— FOR PAYMENT OF ALL OF THE
FOLLOW NG

(A) THE FULL AMOUNT OF THE CHECK, DRAFT, OR ORDER

(B) GAVIL DAMAGES OF 2 TIMES THE AMOUNT OF THE DI SHONORED
CHECK, DRAFT, OR ORDER OR $100. 00, WH CHEVER | S GREATER

(©) COSTS OF $250. 00.

(6) SUBSECTI ON (5) DOES NOT APPLY | F, BEFORE THE TRIAL OF AN
ACTI ON BROUGHT PURSUANT TO THI S SECTI ON, THE MAKER PAYS TO THE
PAYEE OR A DESI GNATED AGENT OF THE PAYEE, IN CASH, THE TOTAL OF
THE AMOUNTS DESCRI BED | N SUBSECTI ON (4) (B), PLUS REASONABLE
COSTS, NOT EXCEEDI NG $250. 00, AS AGREED TO BY THE PARTI ES.

(7) —€6)— An action under this section may be brought in the
small clains division of the district court, if it does not

exceed the jurisdiction of the small clains division, or in any

ot her appropriate court. |If the anount of the check exceeds the
jurisdiction of the small clains division, the action may stil
be brought in the small clains division, but the anmount of dam

ages awarded shall not exceed the jurisdiction of the smal

cl ai ns di vi si on.
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Sec. 2953. (1) In addition to —any— APPLI CABLE penal
—sanet+on— SANCTI ONS, a person who commts an act for which he or
she could be charged wth —t+he—<c+r+rre—of— retail fraud in the
first, —er— second, OR THH RD degree ——as—deft+ned—+n— UNDER sec-
tions 356¢c and 356d of the M chigan —Penat—Code—Act—No—328—o6f
the—PubHtAets—of 1931 —betnrg——secttons—+56-356c—and—+56-356d—of
the—M-chi-gan—Conpitet—taws,—shat—be— PENAL CODE, 1931 PA 328,
MCL 750. 356C AND 750. 356D, IS liable to the nerchant who is the
victimof the act for the full retail price of unrecovered prop-
erty or recovered property that is not in salable condition, and
—a— civil —penatty— DAMAGES of 10 tinmes the retail price of the
property, but not |ess than —$46-66— $75.00 and not nore than
—$166-66— $200. 00.

(2) The nmerchant who is the victimof retail fraud in the
first, —er— second, OR THI RD degree, or an agent of the nerchant,
may nmeke a witten demand for paynent of the amount for which the
person who commtted the act is |iable under subsection (1).
Except for a sole proprietorship, a nenber of managenent, ot her

than the initial detaining person, shall evaluate the validity of
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the accusation that the person commtted the act and shal
approve the accusation in witing before a witten demand for
paynment is issued. The demand for paynent —shatH— MAY be deliv-
ered to the person from whom paynent is demanded —+nA—persoen—o6r—
by —eert+f+etd— FI RST- CLASS mai | . ——+return—+ecetpt—reqguested,—and
tdetHvery—restrieted—tothe—-addressee— The text of the witten

demand shall be as foll ows:

© 00 N o 0o b~ W DN P

=
o

01764' 97



|U'I-I>OOI\)H

© 00 N O

10
11
12

13
14
15
16
17

18
19

20

: : I :

"WE HAVE CAUSE TO BELI EVE THAT ON __( DATE) YOU, OR YOUR
21 MNOR CH LD _ (CHILD S NAME) , COW TTED RETAI L FRAUD I N THE

22 FI RST, SECOND, OR THI RD DEGREE BY __(DESCRI PTI ON OF ACTI ON AND
23 PROPERTY | NVOLVED) IN OQUR STORE OR IN I TS | MMEDI ATE VICI NI TY.
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STATE LAW AUTHORI ZES US TO DEMAND | N WRI TI NG THAT YOU DO ALL
OF THE FOLLOW NG, AS APPLI CABLE:

[ ] RETURN THE PROPERTY | N SALABLE CONDI TI ON OR PAY TO

us ¢ , VH CH REPRESENTS THE FULL RETAIL PRI CE OR

THE REMAI NI NG BALANCE OF THE FULL RETAIL PRI CE OF THE

PROPERTY.

[ ] PAYTOUS $__ , VH CH REPRESENTS THE FULL

RETAI L PRI CE OF THE RECOVERED PROPERTY THAT I'S NOT IN

SALABLE CONDI TI ON.

[ ] PAY TO US CIVIL DAMAGES | N AN AMOUNT EQUAL TO 10

TIMES THE RETAI L PRI CE OF THE PROPERTY | NVOLVED, BUT

NOT LESS THAN $75.00 OR MORE THAN $200.00, EQUALI NG A

TOTAL AMOUNT OF $__

TH' S NOTICE IS A FORMAL DEMAND FOR RETURN OF THE PROPERTY
| N\VOLVED, | F APPLI CABLE, AND THE PAYMENT OF THE AMOUNTS | NDI CATED
ABOVE, EQUALING A TOTAL AMOUNT OF $ . | F YOU RETURN ANY
UNRECOVERED PROPERTY AND PAY THE AMOUNTS | NDI CATED ABOVE TO US
W THI N 30 DAYS AFTER THE DATE THI S NOTI CE WAS MAI LED, VE WLL NOT
TAKE ANY FURTHER Cl VI L ACTI ON AGAI NST YOU.

YOU ARE NOT REQUI RED TO RESPOND TO THI S DEMAND | F YOU
BELI EVE THAT YOU OR YOUR M NOR CHI LD ARE NOT GUILTY OF COWM TTI NG
RETAI L FRAUD OR | F YOU CHOOSE NOT TO RESPOND. | F YOU FAIL TO
COVPLY W TH THI 'S DEMAND, WE W LL BE AUTHORI ZED BY STATE LAW TO
BRING A ClVIL ACTI ON AGAI NST YOU TO DETERM NE YOUR LEGAL RESPON-
SIBI LI TY FOR THE RETURN OF ANY UNRECOVERED PROPERTY AND THE PAY-
MENT OF THE AMOUNTS | NDI CATED ABOVE PLUS THE COST OF THE ACTI ON,

| NCLUDI NG REASONABLE ATTORNEY FEES.
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THESE Cl VI L PROCEEDI NGS DO NOT PREVENT CRI M NAL PROSECUTI ON
FOR THE ALLEGED ACT OF RETAI L FRAUD. ".

(3) t4)— If the person to whoma witten demand i s nade
under subsection (2) conplies with the witten demand wi thin
30 days after —+ts—+eeetrpt— THE DATE THE WRI TTEN DEMAND | S
MAI LED, that person shall incur no further civil liability to the
merchant fromthe act of retail fraud.

(4) —€5)— A person who conmmts an act described in
subsection (1) and who fails to conply with a witten demand
under subsection (2) —shat—be— IS liable to the nerchant for the
full retail price of the property, unless the property was recov-
ered in salable condition, plus —a civil -—penratty— DAMAGES of 10
TIMES THE RETAIL PRI CE OF THE PROPERTY BUT NOT LESS THAN $75. 00
OR MORE THAN $200. 00, and —+easonabte— costs OF THE ACTI ON, —not
exceeting—$50-—06— | NCLUDI NG REASONABLE ATTORNEY FEES.

(5) 69— If acivil action is filed pursuant to this sec-
tion and before the trial of the action is comrenced the person
to whoma witten denmand was nade under subsection (2) pays the
merchant in cash the anount demanded, subsection —(5—shatHH— (4)
DCES not apply.

(6) —A— An action under this section may be brought in the

small clains division of the district court or in any other court

of conpetent jurisdiction. |If the anobunt demanded exceeds the
jurisdiction of the small clains division, the action may stil
be brought in the small clains division, but the anount recovered

shal |l not exceed the jurisdiction of the small clains division.
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(7) €8)— A nerchant may recover danmages in an anount
al l owabl e under this section in a civil action in a court of
conpetent jurisdiction against the parent or parents of an
unemanci pated m nor —whe—t+ves—wth—his—or—her—parent—or—parents
ant— who commts an act described in subsection (1). THE DAMACES
RECOVERED UNDER THI S SUBSECTI ON SHALL NOT EXCEED $5, 000. 00.

(8) 99— A nerchant may recover the anmount for which a
person is civilly liable under this section only if a formal
police report is filed wth —theprosecutingattorney—or—funrtet—
pat—atterney— A LOCAL LAW ENFORCEMENT AGENCY THAT HAS JURI SDI C-
TI ON OVER THE LOCATI ON WHERE THE VI OLATI ON TOOK PLACE, WH CH
REPORT SETS FORTH FACTS al l eging that the person has conmtted
retail fraud in the first, —e+— second, OR THI RD degree or vi o-
| ated a | ocal ordinance substantially corresponding to
section 218, 356, 356c, or 356d of the M chigan penal code, —Aet
Ne—328—of—thePubte—-Aets—of—1931—betngsections—+56-—218+
7563567563566, —and—+50-356d—of theM-ehigan—Conpitet—tawns—
1931 PA 328, MCL 750.218, 750.356, 750.356C, AND 750. 356D
regardl ess of the outcone of any crimnal action.

(9) 36— Notw thstanding any other provision of this sec-
tion, a nerchant shall not recover —a— civil —penatty— DAMAGES
for an act of retail fraud in the first, —ef— second, OR TH RD
degree with regard to a particular itemof property if the ner-
chant viol ated section 3 of —Aet—No—449—of thePubt+e—-Acts—of

1976—betng—sect+on—445-353—of—theM-echigan—Conmptted—taws— 1976
PA 449, MCL 445.353, with regard to that item of property and the
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vi ol ati on was not caused by the person who commtted the act of
retail fraud.

Enacting section 1. This anendatory act takes effect
January 1, 1998.

Enacting section 2. This anendatory act does not take
effect unless all of the following bills of the 89th Legislature
are enacted into | aw

(a) Senate Bill No. or House Bill No. _
(request no. 01762' 97).

(b) Senate Bill No. or House Bill No.

(request no. 01763' 97).
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