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HOUSE BILL No. 4995

June 26, 1997, Introduced by Reps. Bogardus, Gubow and Scott and referred to the
Committee on Insurance.

A bill to anmend 1956 PA 218, entitled
"The i nsurance code of 1956,"
by anendi ng sections 134 and 3104 (MCL 500. 134 and 500. 3104),
section 134 as anended by 1990 PA 256 and section 3104 as anended
by 1980 PA 445,

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Sec. 134. (1) Every certificate of authority or license in
force imediately prior to January 1, 1957 and existing under any
act repealed by this act is valid until its original expiration
date, unless earlier termnated in accordance with this act.

(2) Any plan of operation adopted by an association or
facility, and any prem um or assessnent |evied agai nst an insurer
menber of that association or facility, is hereby validated
retroactively to the date of its original adoption or |evy and
—shat+—econt+nAte— CONTINUES in force and effect according to the
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terms of the plan of operation, premium or assessnent until
ot herwi se changed by the conm ssioner or the board of directors
of the association or facility pursuant to this act.

(3) An association or facility or the board of directors of
the association or facility is not a state agency and the noney
of an association or facility is not state noney.

(4) —A— EXCEPT AS OTHERW SE PROVI DED | N SECTI ON 3104, A
record of an association or facility —shatHH—be—exenpted— | S
EXEMPT from di scl osure pursuant to section 13 of the freedom of
information act, —Aet—No—442—-ofthePublecAets—of—31976—betry

sectton—15—243—of—theMchigan—Conpited—taws— 1976 PA 442,
MCL 15. 243.

(5) Any prem um or assessnent |evied by an association or
facility, or any prem um or assessnent of a simlar association
or facility formed under a lawin force outside this state, is
not a burden or special burden for purposes of a calculation
under section 476a, and any prem um or assessnent paid to an
association or facility shall not be included in determ ning the
aggregate anount a foreign insurer pays to the comm ssioner under
section 476a.

(6) As used in this section, "association or facility" neans
an associ ation of insurers created under this act and any ot her
association or facility fornmed under this act as a nonprofit
organi zation of insurer nmenbers, including, but not limted to,
the foll ow ng:

(a) The M chigan worker's conpensation placenent facility

created under chapter 23.
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(b) The M chigan basic property insurance association
created under section 29.

(c) The catastrophic clains association created under
chapter 31.

(d) The M chigan autonobil e insurance placenent facility
created under chapter 33.

(e) The Mchigan life and health i nsurance guaranty associ a-
tion created under chapter 77

(f) The property and casualty guaranty association created
under chapter 79.

(g) The assigned clains facility created under section
3171.

Sec. 3104. (1) An unincorporated, nonprofit association to
be known as the catastrophic clains association, hereinafter
referred to as the association, is created. Each insurer engaged
in witing insurance coverages —whieh— THAT provide the security
requi red by section 3101(1) within this state, as a condition of
its authority to transact insurance in this state, shall be a
menber of the association and shall be bound by the plan of oper-
ation of the association. Each insurer engaged in witing insur-
ance coverages —whiech— THAT provide the security required by sec-
tion 3103(1) within this state, as a condition of its authority
to transact insurance in this state, shall be considered a nenber
of the association, but only for purposes of —assesstents—

PREM UMS under subsection (7)(d). Except as expressly provided
in this section, the association shall not be subject to any | aws

of this state with respect to insurers, but in all other respects
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t he association shall be subject to the laws of this state to the
extent that the association would be were it an insurer organized
and subsi sting under chapter 50.

(2) The associ ation shall provide and each nenber shal
accept indemification for 100% of the anpunt of ultimte | oss
sust ai ned under personal protection insurance coverages in excess
of $250, 000.00 in each | oss occurrence. As used in this section,
"ultimate | oss" neans the actual |oss amounts —whie€h— THAT a
menber is obligated to pay and which are paid or payable by the
menber, and shall not include claimexpenses. An ultimte |oss
is incurred by the association on the date which the |oss
occurs.

(3) An insurer may withdraw fromthe association only upon
ceasing to wite insurance —whieh— THAT provi des the security
required by section 3101(1) in this state.

(4) An insurer whose nenbership in the associati on has been
term nated by withdrawal shall continue to be bound by the plan
of operation, and upon wi thdrawal, all unpaid prem unms —whieh—
THAT have been charged to the w thdrawi ng nmenber shall be payable
as of the effective date of the w thdrawal.

(5) An unsatisfied net liability to the association of an
i nsol vent nenber shall be assunmed by and apportioned anong the
remai ni ng nmenbers of the association as provided in the plan of
operation. The association shall have all rights allowed by | aw
on behalf of the remaining nmenbers against the estate or funds of

the insolvent nenber for sunms due the associ ati on.
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(6) —When— | F a nenber has been nerged or consolidated into
anot her insurer or another insurer has reinsured a nmenber's
entire business —whteh— THAT provi des the security required by
section 3101(1) in this state, the nenber and successors in
interest of the nenber shall remain liable for the nenber's
obl i gati ons.

(7) The association shall do all of the follow ng on behalf
of the menbers of the association:

(a) Assunme 100% of all liability as provided in subsection
(2).

(b) Establish procedures by which nenbers shall pronptly
report to the association each claim-—-whteh— THAT, on the basis
of the injuries or damages sustained, may reasonably be antici -
pated to involve the association if the nenber is ultimately held
legally liable for the injuries or damages. Solely for the pur-
pose of reporting clains, the nmenber shall in all instances con-
sider itself legally liable for the injuries or damages. The
menber shall al so advise the associ ation of subsequent devel op-
ments likely to materially affect the interest of the association
in the claim

(c) Maintain relevant | oss and expense data relative to al
liabilities of the association and require each nmenber to furnish
statistics, in connection with liabilities of the association, at
the times and in the formand detail as may be required by the
pl an of operation.

(d) I'n a manner provided for in the plan of operation,

cal cul ate and charge to nenbers of the association a total
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prem um sufficient to cover the expected | osses and expenses of
t he associ ati on —whteh— THAT the association will |ikely incur
during the period for which the premumis applicable. The pre-
m um shal |l include an anmount to cover incurred but not reported
| osses for the period and may be adjusted for any excess or defi-
cient premuns from previous periods. Excesses or deficiencies
from previous periods may be fully adjusted in a single period or
may be adjusted over several periods in a manner provided for in
the plan of operation. Each nenber shall be charged an anount
equal to that nenber's total earned car years of insurance pro-
viding the security required by section 3101(1) or 3103(1), or
both, witten in this state during the period to which the pre-
m um applies, multiplied by the average prem um per car. The
average prem um per car shall be the total prem um cal cul ated
di vided by the total earned car years of insurance providing the
security required by section 3101(1) or 3103(1) witten in this
state of all nenbers during the period to which the prem um
applies. As used in this subdivision, "car" includes a
not or cycl e.

(e) Require and accept the paynent of prem uns from nenbers
of the association as provided for in the plan of operation. The
associ ation shall do either of the follow ng:

(1) Require paynent of the premumin full wthin 45 days
after the prem um charge.

(11) Require paynent of the premuns to be nade periodically

to cover the actual cash obligations of the association.
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(f) Receive and distribute all suns required by the
operation of the association.

(g) Establish procedures for review ng clainms procedures and
practices of menbers of the association. |If the clains proce-
dures or practices of a nenber are considered i nadequate to prop-
erly service the liabilities of the association, the association
may undertake or may contract w th another person, including
anot her nenber, to adjust or assist in the adjustnent of clains
for the nenber on cl aims —whieh— THAT create a potential liabil-
ity to the association and may charge the cost of the adjustnent
to the nenber.

(8) In addition to other powers granted to it by this sec-
tion, the association my do all of the follow ng:

(a) Sue and be sued in the nanme of the association. A judg-
ment agai nst the association shall not create any direct liabil-
ity against the individual nenbers of the association. The asso-
ciation may provide for the indemification of its nenbers, nem
bers of the board of directors of the association, and officers,
enpl oyees, and ot her persons lawfully acting on behalf of the
associ ati on.

(b) Reinsure all or any portion of its potential liability
with reinsurers licensed to transact insurance in this state or
approved by the comm ssioner.

(c) Provide for appropriate housing, equipnent, and person-
nel as may be necessary to assure the efficient operation of the

associ ati on.
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(d) Pursuant to the plan of operation, adopt reasonable
rules for the adm nistration of the association, enforce those
rules, and del egate authority, as the board considers necessary
to assure the proper adm nistration and operation of the associ a-
tion consistent wwth the plan of operation.

(e) Contract for goods and services, including independent
cl ai r8 managenent, actuarial, investnent, and |egal services,
fromothers within or without this state to assure the efficient
operation of the association.

(f) Hear and determ ne conplaints of a conpany or other
interested party concerning the operation of the association.

(g) Performother acts not specifically enunerated in this
section —whieh— THAT are necessary or proper to acconplish the
pur poses of the association and —whteh— THAT are not inconsistent
with this section or the plan of operation.

(9) A board of directors is created, hereinafter referred to
as the board, which shall be responsible for the operation of the
associ ation consistent with the plan of operation and this
section.

(10) The plan of operation shall provide for all of the
fol | ow ng:

(a) The establishnment of necessary facilities.

(b) The managenent and operation of the association.

o e : ot et I eri
. . T .  or it
. c oy ot on
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(C) —&)— Procedures to be utilized in charging prem uns,

i ncludi ng adjustnents from excess or deficient prem uns from
prior periods.

(D) —e)— Procedures governing the actual paynent of prem -
uns to the association.

(E) H)— Reinbursenent of each nenber of the board by the
associ ation for actual and necessary expenses incurred on associ -
ation busi ness.

(F) —€e)— The investnent policy of the association.

(G —h)— Any other matters required by or necessary to

effectively inplenent this section
(11) —Net—nore—than36—days—afterthe—effectivedate-of this
Con—td . et . . I .

18
19
20
21
22
23
24
25
26
27

w-thott—vote—Fhe—+nit+al—board—and—each—sueecessor— EACH board
shal |l include 5 nenbers —whteh— THAT would contribute a total of
not | ess than 40% of the total prem um cal cul ated pursuant to
subsection (7)(d). Each director shall be entitled to 1 vote.
The initial termof office of a director shall be 2 years.

(12) As part of the plan of operation, the board shall adopt
rules providing for the conposition and term of successor boards
to the initial board, consistent with the nmenbershi p conposition
requi renents in subsections (11) and (13). Terns of the

directors shall be staggered so that the terns of all the

01210' 97



© 00 N o 0o b~ W N P

NN N NDNNNDNRRRRRR R R R R
N o o b~ NP O O 0N oA WDN PP O

10
directors do not expire at the sane tine and so that a director
does not serve a termof nore than 4 years.

(13) The board shall consist of 5 directors and the comm s-
sioner shall be an ex officio nenber of the board w thout vote.

(14) Each director shall be appointed by the comm ssioner
and shall serve until that nenber's successor is selected and
qualified. The chairperson of the board shall be elected by the
board. A vacancy on the board shall be filled by the comm s-
sioner consistent with the plan of operation.

(15) After the board is appointed, the board shall neet as
often as the chairperson, the comm ssioner, or the plan of opera-
tion shall require, or at the request of any 3 nenbers of the
board. The chairperson shall retain the right to vote on al
i ssues. Four nenbers of the board shall constitute a quorum

(16) An annual report of the operations of the association
in a formand detail as may be determ ned by the board shall be
furni shed to each nenber.

(17) Not nore than 60 days after the initial organizational
nmeeting of the board, the board shall submt to the comm ssioner
for approval a proposed plan of operation consistent with the
obj ectives and provisions of this section, which shall provide
for the economcal, fair, and nondi scrimnatory adm ni stration of
t he association and for the pronpt and efficient provision of
indemmity. |If a plan is not submtted wthin this 60-day period,
then the comm ssioner, after consultation with the board, shal
formul ate and place into effect a plan consistent with this

secti on.
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(18) The plan of operation, unless approved sooner in
witing, shall be considered to neet the requirenents of this
section if it is not disapproved by witten order of the comm s-
sioner wwthin 30 days after the date of its subm ssion. Before
di sapproval of all or any part of the proposed plan of operation,
t he comm ssioner shall notify the board in what respect the plan
of operation fails to neet the requirenents and objectives of
this section. |If the board fails to submt a revised plan of
oper ati on —whteh— THAT neets the requirenents and objectives of
this section within the 30-day period, the conm ssioner shal
enter an order accordingly and shall inmmediately fornmul ate and
place into effect a plan consistent with the requirenents and
obj ectives of this section.

(19) The proposed plan of operation or anendnents to the
pl an of operation shall be subject to majority approval by the
board, ratified by a majority of the nenbership having a vote,
with voting rights being apportioned according to the prem uns
charged in subsection (7)(d) and shall be subject to approval by
t he conm ssi oner.

(20) Upon approval by the conm ssioner and ratification by
t he nenbers of the plan submtted, or upon the pronul gation of a
pl an by the comm ssioner, each insurer authorized to wite insur-
ance providing the security required by section 3101(1) in this
state, as —def+ned— PROVIDED in this section, shall be bound by
and shall formally subscribe to and participate in the plan
approved as a condition of maintaining its authority to transact

insurance in this state.
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(21) The association shall be subject to all the reporting,
| oss reserve, and investnent requirenents of the comm ssioner to
the sane extent as would a nenber of the association.

(22) Prem uns charged nenbers by the association shall be
recogni zed in the rate-maki ng procedures for insurance rates in
t he sane manner that expenses and prem umtaxes are recogni zed.

(23) The comm ssioner or an authorized representative of the
conmi ssioner may visit the association at any tinme and exam ne
any and all the association's affairs.

(24) —Fhis—seection—shaH—take—effeect—on—Juby—1—39%8— The
associ ation shall not have liability for |osses occurring before
—the—effeetive—date—of—this—seet+on— JULY 1, 1978.

(25) THE BUSI NESS THAT THE BOARD MAY PERFORM SHALL BE CON-
DUCTED AT A PUBLI C MEETI NG OF THE BOARD HELD | N COVPLI ANCE W TH
THE OPEN MEETI NGS ACT, 1976 PA 267, MCL 15.261 TO 15. 275.

(26) A WRI TI NG PREPARED, OWNED, USED, I N THE POSSESSI ON OF

OR RETAI NED BY THE BQARD I N THE PERFORMANCE OF AN OFFI CI AL FUNC-
TION | S SUBJECT TO THE FREEDOM OF | NFORMATI ON ACT, 1976 PA 442,
MCL 15. 231 TO 15. 246

Enacting section 1. This anendatory act does not take
effect unless Senate Bill No. _ or House Bill No.
(request no. 01210'97 a) of the 89th Legislature is enacted into

| aw.
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