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HOUSE BILL No. 5310

October 23, 1997, Introduced by Reps. Kaza, Goschka, McBryde, Jaye and Perricone and
referred to the Committee on House Oversight and Ethics.

A bill to amend 1976 PA 442, entitled
"Freedom of information act,"
by anmendi ng sections 10 and 11 (MCL 15.240 and 15. 241), section
10 as anended by 1996 PA 553.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Sec. 10. (1) If a public body nakes a final determ nation
to deny all or a portion of a request, the requesting person may
do 1 of the following at his or her option:

(a) Submit to the head of the public body a witten appeal
that specifically states the word "appeal” and identifies the
reason or reasons for reversal of the denial.

(b) Commence an action in the circuit court to conpel the
public body's disclosure of the public records within 180 days

after a public body's final determnation to deny a request.
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(2) Wthin 10 days after receiving a witten appeal pursuant
to subsection (1)(a), the head of a public body shall do 1 of the
fol | ow ng:

(a) Reverse the disclosure denial

(b) issue a witten notice to the requesting person uphol d-
ing the disclosure denial.

(c) Reverse the disclosure denial in part and issue a wit-
ten notice to the requesting person uphol ding the disclosure
denial in part.

(d) Under unusual circunstances, |Issue a notice extending
for not nore than 10 busi ness days the period during which the
head of the public body shall respond to the witten appeal. The
head of a public body shall not issue nore than 1 notice of
extension for a particular witten appeal.

(3) A board or commission that is the head of a public body
is not considered to have received a witten appeal under subsec-
tion (2) until the first regularly schedul ed neeting of that
board or conmm ssion follow ng subm ssion of the witten appeal
under subsection (1)(a). |If the head of the public body fails to
respond to a witten appeal pursuant to subsection (2), or if the
head of the public body upholds all or a portion of the disclo-
sure denial that is the subject of the witten appeal, the
requesting person may seek judicial review of the nondi scl osure
by comrencing an action in circuit court under
subsection (1)(b).

(4) I'n an action comenced under subsection (1)(b), a court

that determnes a public record is not exenpt fromdisclosure
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shal |l order the public body to cease w thhol ding or to produce
all or a portion of a public record wongfully w thheld, regard-
| ess of the location of the public record. The circuit court for
the county in which the conpl ai nant resides or has his or her
princi pal place of business, or the circuit court for the county
in which the public record or an office of the public body is
| ocat ed has venue over the action. The court shall determ ne the
matter de novo and the burden is on the public body to sustain
its denial. The court, on its own notion, may view the public
record in controversy in private before reaching a decision.
Failure to conply with an order of the court may be puni shed as
contenpt of court.

(5) An action commenced under this section and an appeal
froman action conmenced under this section shall be assigned for
hearing and trial or for argunent at the earliest practicable
date and expedited in every way.

(6) If a person asserting the right to inspect, copy, or
receive a copy of all or a portion of a public record prevails in
an action comenced under this section, the court shall award
—+easonable—attorneys— ACTUAL ATTORNEY fees, costs, and
di sbursenents. |If the person or public body prevails in part,
the court may, in its discretion, award all or an appropriate
portion of —+easonabte—attoerneys— ACTUAL ATTORNEY fees, costs,
and di sbursenents. The award shall be assessed agai nst the
public body |iable for damages under subsection (7).

(7) If the circuit court determnes in an action conmenced

under this section that the public body has —arbttrar+ty—and
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caprt+etousty— violated this act by refusal or delay in disclosing
or providing copies of a public record, the court shall award, in
addition to any actual or conpensatory damages, punitive damages
in the amount of —$566-066— $5,000.00 to the person seeking the
right to inspect or receive a copy of a public record. The dam
ages shall not be assessed agai nst an individual, but shall be
assessed agai nst the next succeeding public body that is not an
i ndi vidual and that kept or naintained the public record as part
of its public function.

Sec. 11. (1) A state agency shall publish and rmake avail -
able to the public all of the foll ow ng:

(a) Final orders or decisions in contested cases and the
records on which they were nade.

(b) Pronul gated rul es.

(c) Oher witten statenents which inplenent or interpret
| aws, rules, or policy, including but not Iimted to guidelines,
manual s, and forns with instructions, adopted or used by the
agency in the discharge of its functions.

(2) Publications may be in panphlet, |oose-|eaf, or other

appropriate formin printed, m neographed, or other witten

matter.
(3) Except to the extent that a person has actual and tinely
notice of the terns thereof, a person shall not in any manner be

required to resort to, or be adversely affected by, a matter
required to be published and made available, if the natter is not

so published and nade avail abl e.
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(4) This section does not apply to public records which are
exenpt from di scl osure under section 13.

(5) A person may conmence an action in the circuit court to
conpel a state agency to conply with this section. |If the court
determ nes that the state agency has failed to conply, the court
shal |l order the state agency to conply and shall award
—freasonable—attorneys— ACTUAL ATTORNEY fees, costs, and dis-
bursenments to the person commencing the action. The circuit
court for the county in which the state agency is |ocated shal

have jurisdiction to issue the order.
(6) As used in this section, —state— "agency", "contested

case", and "rul es" —shatH—havethe—sarefreantngs—as—ascrtbed—to—
MEAN t hose terms —+AAct—No—306—0of—the PubtteActs—of—1969%——as

taws— AS DEFI NED I N THE ADM NI STRATI VE PROCEDURES ACT OF 1969,
1969 PA 306, MCL 24.201 TO 24. 328.
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