HOUSE BILL No. 5327

October 30, 1997, Introduced by Reps. Richner, Baird, Kaza, Horton, Jellema, Birkholz,
Scranton, Dalman, Thomas and Raczkowski and referred to the Committee on Commerce.

A bill to amend 1962 PA 174, entitled
"Uni form commerci al code, "
by anendi ng sections 5101, 5102, 5103, 5104, 5105, 5106, 5107,
5108, 5109, 5110, 5111, 5112, 5113, 5114, 5115, 5116, and 5117
(MCL 440.5101, 440.5102, 440.5103, 440.5104, 440.5105, 440.5106,
440. 5107, 440.5108, 440.5109, 440.5110, 440.5111, 440.5112,
440. 5113, 440.5114, 440.5115, 440.5116, and 440.5117), section
5114 as anended by 1987 PA 16.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:
Sec. 5101. This article —shalH—beknrowr—antd— may be cited

as uni form comercial code--letters of credit.

Sec. 5102. —(H—This—artiete—appties

g A W N P
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(1) AS USED IN THI S ARTI CLE

(A) "ADVI SER' MEANS A PERSON VWHO, AT THE REQUEST OF THE
| SSUER, A CONFI RMER, OR ANOTHER ADVI SER, NOTI FI ES OR REQUESTS
ANOTHER ADVI SER TO NOTI FY THE BENEFI CIl ARY THAT A LETTER OF CREDI T
HAS BEEN | SSUED, CONFI RVED, OR AMENDED

(B) "APPLI CANT" MEANS A PERSON AT WHOSE REQUEST OR FOR VWHOSE
ACCOUNT A LETTER OF CREDIT IS | SSUED. THE TERM | NCLUDES A PERSON
WHO REQUESTS AN | SSUER TO | SSUE A LETTER OF CREDI T ON BEHALF OF
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ANOTHER | F THE PERSON MAKI NG THE REQUEST UNDERTAKES AN OBLI GATI ON
TO REI MBURSE THE | SSUER.

(C) "BENEFI Cl ARY" MEANS A PERSON WHO UNDER THE TERMS OF A
LETTER OF CREDI T |'S ENTI TLED TO HAVE | TS COVPLYI NG PRESENTATI ON
HONORED. THE TERM | NCLUDES A PERSON TO WHOM DRAW NG RI GHTS HAVE
BEEN TRANSFERRED UNDER A TRANSFERABLE LETTER OF CREDIT.

(D) "CONFI RVER' MEANS A NOM NATED PERSON WHO UNDERTAKES, AT
THE REQUEST OR W TH THE CONSENT OF THE | SSUER, TO HONOR A PRESEN-
TATI ON UNDER A LETTER OF CREDI T | SSUED BY ANOTHER

(E) "Dl SHONOR' OF A LETTER OF CREDI T MEANS FAI LURE TI MELY TO
HONOR OR TO TAKE AN | NTERI M ACTI ON, SUCH AS ACCEPTANCE OF A
DRAFT, THAT MAY BE REQUI RED BY THE LETTER OF CREDIT.

(F) "DOCUMENT" MEANS A DRAFT OR OTHER DEMAND, DOCUMENT OF
TI TLE, | NVESTMENT SECURI TY, CERTI FI CATE, | NVOI CE, OR OTHER
RECORD, STATEMENT, OR REPRESENTATI ON OF FACT, LAW RIGHT, OR
OPI NI ON THAT |'S NOT ORAL WHICH |'S BOTH OF THE FOLLOW NG

(i) PRESENTED IN A WRI TTEN OR OTHER PROHI Bl TED BY THE LETTER
OF CREDI T, BY THE STANDARD PRACTI CE REFERRED TO I N SECTI ON
5108(5).

(ii) CAPABLE OF BEI NG EXAM NED FOR COWPLI ANCE W TH THE TERVS
AND CONDI TI ONS OF THE LETTER OF CREDI T.

(G "GOOD FAI TH' MEANS HONESTY I N FACT I N THE CONDUCT OR
TRANSACTI ON' CONCERNED.

(H "HONOR' OF A LETTER OF CREDI T MEANS PERFORMANCE OF THE
| SSUER S UNDERTAKI NG | N THE LETTER OF CREDI T TO PAY OR DELI VER AN
| TEM OF VALUE. UNLESS THE LETTER OF CREDI T OTHERW SE PROVI DES,

" HONOR' OCCURS:

01314' 97 *



© 00 N oo 0o A W DN P

N N NN NNNDNRRRRR R R R R R
o o0 WO NP O O 0 N 0o A W DN PP O

(i) UPON PAYMENT.

(ii) |F THE LETTER OF CREDI T PROVI DES FOR ACCEPTANCE, UPON
ACCEPTANCE OF A DRAFT AND, AT MATURITY, | TS PAYMENT.

(iii) |F THE LETTER OF CREDI T PROVI DES FOR | NCURRI NG A
DEFERRED OBLI GATI ON, UPON | NCURRI NG THE OBLI GATI ON AND, AT MATU-
RITY, | TS PERFORMANCE.

(1) "1SSUER' MEANS A BANK OR OTHER PERSON THAT | SSUES A
LETTER OF CREDI T, BUT DOES NOT | NCLUDE AN | NDI VI DUAL WHO MAKES AN
ENGAGEMENT FOR PERSONAL, FAM LY, OR HOUSEHOLD PURPOSES.

(J) "LETTER OF CREDI T" MEANS A DEFI NI TE UNDERTAKI NG THAT
SATI SFI ES THE REQUI REMENTS OF SECTI ON 5104 BY AN | SSUER TO A BEN-
EFI Cl ARY AT THE REQUEST OR FOR THE ACCOUNT OF AN APPLI CANT OR, IN
THE CASE OF A FINANCI AL | NSTI TUTION, TO I TSELF OR FOR | TS OMWN
ACCOUNT, TO HONOR A DOCUMENTARY PRESENTATI ON BY PAYMENT OR DELI V-
ERY OF AN | TEM OF VALUE.

(K) "NOM NATED PERSON' MEANS BOTH OF THE FOLLOW NG

(i) A PERSON WHOM THE | SSUER DESI GNATES OR AUTHORI ZES TO
PAY, ACCEPT, NEGOTI ATE, OR OTHERW SE G VE VALUE UNDER A LETTER OF
CREDI T.

(ii) A PERSON WHOM THE | SSUER UNDERTAKES BY AGREEMENT OR
CUSTOM AND PRACTI CE TO REI MBURSE.

(1) "PRESENTATI ON' MEANS DELI VERY OF A DOCUMENT TO AN | SSUER
OR NOM NATED PERSON FOR HONOR OR G VI NG OF VALUE UNDER A LETTER
OF CREDIT.

(M "PRESENTER' MEANS A PERSON MAKI NG A PRESENTATI ON AS OR
ON BEHALF OF A BENEFI Cl ARY OR NOM NATED PERSON.
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(N) "RECORD' MEANS | NFORMATI ON THAT 1S I NSCRI BED ON A
TANG BLE MEDIUM OR THAT IS STORED I N AN ELECTRONI C OR OTHER
MEDI UM AND | S RETRI EVABLE | N PERCEI VABLE FORM

(O "SUCCESSOR OF A BENEFI Cl ARY" MEANS A PERSON WHO SUCCEEDS
TO SUBSTANTI ALLY ALL OF THE RI GATS OF A BENEFI Cl ARY BY OPERATI ON
OF LAW | NCLUDI NG A CORPCRATI ON WTH OR | NTO WHI CH THE BENEFI -
Cl ARY HAS BEEN MERGED OR CONSOLI DATED, AN ADM NI STRATOR, EXECU-
TOR, PERSONAL REPRESENTATI VE, TRUSTEE | N BANKRUPTCY, DEBTOR IN
POSSESSI ON, LI QUI DATOR, AND RECEI VER

(2) DEFINITIONS I N OTHER ARTI CLES APPLYI NG TO TH S ARTI CLE
AND THE SECTI ONS I N WH CH THEY APPEAR ARE:

" ACCEPT" OR " ACCEPTANCE" SECTI ON 3409.

" VALUE" SECTI ONS 3303 AND 4211

(3) ARTICLE 1 CONTAI NS CERTAI N ADDI Tl ONAL GENERAL DEFI NI -
TI ONS AND PRI NCI PLES OF CONSTRUCTI ON AND | NTERPRETATI ON APPLI CA-
BLE THROUGHOUT THI S ARTI CLE.

Sec. 5103. —(PH—tnthts—arttete—untess—thecontext—other—
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(1) TH S ARTI CLE APPLI ES TO LETTERS OF CREDI T AND TO CERTAI N
RI GHTS AND OBLI GATI ONS ARI SI NG OUT OF TRANSACTI ONS | NVOLVI NG LET-
TERS OF CREDI T.

(2) THE STATEMENT OF A RULE IN TH S ARTI CLE DOES NOT BY
| TSELF REQUI RE, | MPLY, OR NEGATE APPLI CATI ON OF THE SAME OR A
DI FFERENT RULE TO A S| TUATI ON NOT PROVI DED FOR, OR TO A PERSON
NOT SPECI FI ED, IN TH S ARTI CLE.

(3) WTH THE EXCEPTI ON OF THI S SUBSECTI ON, SUBSECTI ONS (1)
AND (4), SECTIONS 5102(1)(1) AND (J), 5106(4), AND 5114(4), AND
EXCEPT TO THE EXTENT PROHI Bl TED | N SECTI ONS 1102(3) AND 5117(4),
THE EFFECT OF THI S ARTI CLE MAY BE VAR ED BY AGREEMENT OR BY A
PROVI S| ON STATED OR | NCORPORATED BY REFERENCE | N AN UNDERTAKI NG
A TERM I N AN AGREEMENT OR UNDERTAKI NG GENERALLY EXCUSI NG LI ABI L-
| TY OR GENERALLY LI M TI NG REMEDI ES FOR FAI LURE TO PERFORM OBLI GA-
TIONS |'S NOT SUFFI Cl ENT TO VARY OBLI GATI ONS PRESCRI BED BY THI S
ARTI CLE.

(4) RI GHTS AND OBLI GATI ONS OF AN | SSUER TO A BENEFI Cl ARY OR
A NOM NATED PERSON UNDER A LETTER OF CREDI T ARE | NDEPENDENT OF
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THE EXI STENCE, PERFORMANCE, OR NONPERFORMANCE OF A CONTRACT OR
ARRANCEMENT OQUT OF WHICH THE LETTER OF CREDI T ARI SES OR VWHI CH
UNDERLI ES | T, | NCLUDI NG CONTRACTS OR ARRANGEMENTS BETWEEN THE
| SSUER AND THE APPLI CANT AND BETWEEN THE APPLI CANT AND THE
BENEFI Cl ARY.

Sec. 5104. —(1H—Except—as—otherwseregured—+n—subsection

OF CREDI T, CONFI RVATI ON, ADVI CE, TRANSFER, AMENDMENT, OR CANCEL-
LATI ON MAY BE | SSUED | N ANY FORM THAT |'S A RECORD AND | S AUTHEN-
TI CATED BY 1 OR MORE OF THE FOLLOW NG:

(A) A SI GNATURE.

(B) | N ACCORDANCE W TH THE AGREEMENT OF THE PARTIES OR THE
STANDARD PRACTI CE REFERRED TO I N SECTI ON 5108(5).

Sec. 5105. —Ne—constderati+on—+snecessaryto—estabHsh—a

F | | . TP .
CONSI DERATI ON |'S NOT' REQUI RED TO | SSUE, AMEND, TRANSFER, OR

CANCEL A LETTER OF CREDI T, ADVI CE, OR CONFI RVATI ON

Sec. 5106. —(3Hr—Untess—otherwse—agreed—a—cretdit—+s
estabtshed
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(1) A LETTER OF CREDIT IS | SSUED AND BECOVES ENFORCEABLE
ACCORDI NG TO I TS TERM5 AGAI NST THE | SSUER WHEN THE | SSUER SENDS
OR OTHERW SE TRANSM TS I T TO THE PERSON REQUESTED TO ADVI SE OR TO
THE BENEFI Cl ARY. A LETTER OF CREDIT | S REVOCABLE ONLY IF I T SO
PROVI DES.

(2) AFTER A LETTER OF CREDIT IS | SSUED, RI GATS AND
OBLI GATI ONS OF A BENEFI Cl ARY, APPLI CANT, CONFI RVER, AND | SSUER
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ARE NOT AFFECTED BY AN AVMENDMVENT OR CANCELLATI ON TO WHI CH THAT
PERSON HAS NOT CONSENTED EXCEPT TO THE EXTENT THE LETTER OF
CREDI T PROVIDES THAT I T IS REVOCABLE OR THAT THE | SSUER MAY AMEND
OR CANCEL THE LETTER OF CREDI T W THOUT THAT CONSENT.

(3) IF THERE | S NO STATED EXPI RATI ON DATE OR OTHER PROVI SI ON
THAT DETERM NES | TS DURATI ON, A LETTER OF CREDI T EXPI RES 1 YEAR
AFTER I TS STATED DATE OF | SSUANCE OR, | F NONE IS STATED, AFTER
THE DATE ON WHICH I T IS | SSUED.

(4) A LETTER OF CREDI T THAT STATES THAT I T | S PERPETUAL
EXPI RES 5 YEARS AFTER I TS STATED DATE OF | SSUANCE, OR I F NONE | S
STATED, AFTER THE DATE ON VHICH I T | S | SSUED.

Sec. 5107. —(3Hr—Untess—otherwse—spectited—an—advistngbank

: L ol I : : : . g

01314' 97 *



© 00 N o 0o b~ W N P

N NN NNNNRRIERRRRR R B R
o 0o M W NP O O 00O N O 0o b W N+~ O

11

(1) A CONFIRMER I'S DI RECTLY OBLI GATED ON A LETTER OF CREDI T
AND HAS THE RI GHTS AND OBLI GATI ONS OF AN | SSUER TO THE EXTENT OF
| TS CONFI RVATI ON. THE CONFI RMER ALSO HAS RI GHTS AGAI NST AND
OBLI GATI ONS TO THE | SSUER AS | F THE | SSUER WERE AN APPLI CANT AND
THE CONFI RVER HAD | SSUED THE LETTER OF CREDI T AT THE REQUEST AND
FOR THE ACCOUNT OF THE | SSUER

(2) A NOM NATED PERSON WHO |'S NOT A CONFI RMER IS NOT OBLI -
GATED TO HONOR OR OTHERW SE G VE VALUE FOR A PRESENTATI ON.

(3) A PERSON REQUESTED TO ADVI SE MAY DECLINE TO ACT AS AN
ADVI SER. AN ADVI SER THAT IS NOT' A CONFI RMVER |'S NOT OBLI GATED TO
HONOR OR G VE VALUE FOR A PRESENTATI ON. AN ADVI SER UNDERTAKES TO
THE | SSUER AND TO THE BENEFI Cl ARY ACCURATELY TO ADVI SE THE TERMS
OF THE LETTER OF CREDI T, CONFI RVATI ON, AMENDMENT, OR ADVI CE
RECEI VED BY THAT PERSON AND UNDERTAKES TO THE BENEFI Cl ARY TO
CHECK THE APPARENT AUTHENTI CI TY OF THE REQUEST TO ADVI SE. EVEN
| F THE ADVI CE | S | NACCURATE, THE LETTER OF CREDI T, CONFI RVATI ON
OR AMENDMVENT |'S ENFORCEABLE AS | SSUED

(4) A PERSON VWHO NOTI FI ES A TRANSFEREE BENEFI Cl ARY OF THE
TERMS OF A LETTER OF CREDI T, CONFI RVATI ON, AMENDMENT, OR ADVI CE
HAS THE RI GHTS AND OBLI GATI ONS OF AN ADVI SER UNDER SUBSECTI ON
(3). THE TERMS I N THE NOTI CE TO THE TRANSFEREE BENEFI Cl ARY MAY
D FFER FROM THE TERMS I N ANY NOTI CE TO THE TRANSFEROR BENEFI Cl ARY
TO THE EXTENT PERM TTED BY THE LETTER OF CREDI T, CONFI RVATI ON
AMENDMENT, OR ADVI CE RECEI VED BY THE PERSON WHO SO NOTI FI ES.

Sec. 5108. —(PH—A—credit—whtech—spectfies—that—anyperson
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(1) EXCEPT AS OTHERW SE PROVI DED | N SECTI ON 5109, AN | SSUER
SHALL HONOR A PRESENTATI ON THAT, AS DETERM NED BY THE STANDARD
PRACTI CE REFERRED TO I N SUBSECTI ON (5), APPEARS ON I TS FACE
STRI CTLY TO COWPLY W TH THE TERMS AND CONDI TI ONS OF THE LETTER OF
CREDI T. EXCEPT AS OTHERW SE PROVI DED I N SECTI ON 5113 AND UNLESS
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OTHERW SE AGREED W TH THE APPLI CANT, AN | SSUER SHALL DI SHONOR A
PRESENTATI ON THAT DOES NOT APPEAR TO COMPLY.

(2) AN | SSUER HAS A REASONABLE TI ME AFTER PRESENTATI ON, BUT
NOT BEYOND THE END OF THE SEVENTH BUSI NESS DAY OF THE | SSUER
AFTER THE DAY OF | TS RECEI PT OF DOCUMENTS TO DO 1 OR MORE OF THE
FOLLON NG:

(A) TO HONOR

(B) | F THE LETTER OF CREDI T PROVI DES FOR HONOCR TO BE COM
PLETED MORE THAN 7 BUSI NESS DAYS AFTER PRESENTATI ON, TO ACCEPT A
DRAFT OR | NCUR A DEFERRED OBLI GATI ON.

(C) TO G VE NOTI CE TO THE PRESENTER OF DI SCREPANCI ES | N THE
PRESENTATI ON.

(3) EXCEPT AS OTHERW SE PROVI DED | N SUBSECTI ON (4), AN
| SSUER | S PRECLUDED FROM ASSERTI NG AS A BASI S FOR DI SHONOR ANY
DI SCREPANCY | F TIMELY NOTI CE |'S NOT G VEN, OR ANY DI SCREPANCY NOT
STATED I N THE NOTI CE | F TIMELY NOTI CE |'S G VEN.

(4) FAILURE TO G VE THE NOTI CE SPECI FI ED | N SUBSECTI ON (2)
OR TO MENTI ON FRAUD, FORGERY, OR EXPI RATI ON | N THE NOTI CE DOES
NOT PRECLUDE THE | SSUER FROM ASSERTI NG AS A BASI S FOR DI SHONOR
FRAUD OR FORGERY AS DESCRI BED | N SECTI ON 5109(1) OR EXPI RATI ON OF
THE LETTER OF CREDI T BEFORE PRESENTATI ON.

(5) AN | SSUER SHALL OBSERVE STANDARD PRACTI CE OF FI NANCI AL
| NSTI TUTI ONS THAT REGULARLY | SSUE LETTERS OF CREDI T.
DETERM NATI ON OF THE | SSUER S OBSERVANCE OF THE STANDARD PRACTI CE
'S A MATTER OF | NTERPRETATI ON FOR THE COURT. THE COURT SHALL
OFFER THE PARTI ES A REASONABLE OPPORTUNI TY TO PRESENT EVI DENCE OF
THE STANDARD PRACTI CE.
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(6) AN I SSUER |'S NOT RESPONSI BLE FOR

(A) THE PERFORVANCE OR NONPERFORMANCE OF THE UNDERLY!I NG CON
TRACT, ARRANGEMENT, OR TRANSACTI ON.

(B) AN ACT OR OM SSI ON OF OTHERS.

(C) OBSERVANCE OR KNOWLEDGE OF THE USAGE OF A PARTI CULAR
TRADE OTHER THAN THE STANDARD PRACTI CE REFERRED TO | N SUBSECTI ON
(5).

(7) | F AN UNDERTAKI NG CONSTI TUTI NG A LETTER OF CREDI T UNDER
SECTI ON 5102(1) (J) CONTAI NS NONDOCUMENTARY CONDI TI ONS, AN | SSUER
SHALL DI SREGARD THE NONDOCUMENTARY CONDI TI ONS AND TREAT THEM AS
| F THEY WERE NOT STATED.

(8) AN | SSUER THAT HAS DI SHONORED A PRESENTATI ON SHALL
RETURN THE DOCUMENTS OR HOLD THEM AT THE DI SPOSAL OF, AND SEND
ADVI CE TO THAT EFFECT TO, THE PRESENTER

(9) AN | SSUER THAT HAS HONORED A PRESENTATI ON AS PERM TTED
OR REQUI RED BY THI'S ARTI CLE:;

(A) 1'S ENTI TLED TO BE REI MBURSED BY THE APPLI CANT I N | MVEDI -
ATELY AVAI LABLE FUNDS NOT LATER THAN THE DATE OF | TS PAYMENT OF
FUNDS.

(B) TAKES THE DOCUMENTS FREE OF CLAI MS OF THE BENEFI Cl ARY OR
PRESENTER

(C) 1'S PRECLUDED FROM ASSERTI NG A RI GHT OF RECOURSE ON A
DRAFT UNDER SECTI ONS 3414 AND 3415.

(D) EXCEPT AS OTHERW SE PROVI DED | N SECTI ONS 5110 AND 5117,
| S PRECLUDED FROM RESTI TUTI ON OF MONEY PAI D OR OTHER VALUE G VEN
BY M STAKE TO THE EXTENT THE M STAKE CONCERNS DI SCREPANCI ES | N
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THE DOCUMENTS OR TENDER WH CH ARE APPARENT ON THE FACE OF THE
PRESENTATI ON\.
(E) I'S DI SCHARGED TO THE EXTENT OF | TS PERFORMANCE UNDER THE
LETTER OF CREDI T UNLESS THE | SSUER HONORED A PRESENTATI ON | N
VWH CH A REQUI RED SI GNATURE OF A BENEFI CI ARY WAS FORCED.

Sec. 5109. —(PH—Anr+ssuer—s—obtHgation—to+ts—custoner
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(1) I'F A PRESENTATION | S MADE THAT APPEARS ON | TS FACE
STRI CTLY TO COWPLY W TH THE TERMS AND CONDI TI ONS OF THE LETTER OF
CREDI T, BUT A REQUI RED DOCUMENT | S FORGED OR MATERI ALLY

N N
N O
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16
FRAUDULENT, OR HONOR OF THE PRESENTATI ON WOULD FACI LI TATE A
MATERI AL FRAUD BY THE BENEFI Cl ARY ON THE | SSUER OR APPLI CANT:

(A) THE | SSUER SHALL HONOR THE PRESENTATION, |IF HONOR | S
DEMANDED BY 1 OR MORE OF THE FOLLOW NG

(1) A NOM NATED PERSON WHO HAS G VEN VALUE | N GOOD FAI TH AND
W THOUT NOTI CE OF FORGERY OR MATERI AL FRAUD.

(11) A CONFI RMER VWHO HAS HONORED | TS CONFI RVATI ON | N GOCD
FAl TH.

(1i1) A HOLDER I N DUE COURSE CF A DRAFT DRAWN UNDER THE
LETTER OF CREDI T WH CH WAS TAKEN AFTER ACCEPTANCE BY THE | SSUER
OR NOM NATED PERSON.

(1v) AN ASSI GNEE OF THE | SSUER S OR NOM NATED PERSON S
DEFERRED OBLI GATI ON THAT WAS TAKEN FOR VALUE AND W THOUT NOTI CE
OF FORGERY OR MATERI AL FRAUD AFTER THE OBLI GATI ON WAS | NCURRED BY
THE | SSUER OR NOM NATED PERSON.

(B) THE |1 SSUER, ACTING I N GOOD FAI TH, MAY HONOR OR DI SHONCR
THE PRESENTATI ON I N ANY OTHER CAUSE.

(2) I'F AN APPLI CANT CLAI M5 THAT A REQUI RED DOCUMENT | S
FORCGED OR MATERI ALLY FRAUDULENT OR THAT HONOR OF THE PRESENTATI ON
WOULD FACI LI TATE A MATERI AL FRAUD BY THE BENEFI CI ARY ON THE
| SSUER OR APPLI CANT, A COURT OF COMPETENT JURI SDI CTI ON MAY TEMPO
RARI LY OR PERVMANENTLY ENJO N THE | SSUER FROM HONORI NG A PRESENTA-
TION OR GRANT SI M LAR RELI EF AGAI NST THE | SSUER OR OTHER PERSONS
ONLY I F THE COURT FI NDS ALL OF THE FOLLOW NG

(A) THE RELIEF IS NOT PRCH Bl TED UNDER THE LAW APPLI CABLE TO
AN ACCEPTED DRAFT OR DEFERRED OBLI GATI ON | NCURRED BY THE | SSUER.
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(B) A BENEFI Cl ARY, | SSUER, OR NOM NATED PERSON WHO MAY BE
ADVERSELY AFFECTED | S ADEQUATELY PROTECTED AGAI NST LOSS THAT IT
MAY SUFFER BECAUSE THE RELI EF |'S GRANTED.

(C) ALL OF THE CONDI TI ONS TO ENTI TLE A PERSON TO THE RELI EF
UNDER THE LAW OF THI S STATE HAVE BEEN MET.

(D) ON THE BASI'S OF THE | NFORMATI ON SUBM TTED TO THE COURT,
THE APPLI CANT |'S MORE LI KELY THAN NOT TO SUCCEED UNDER | TS CLAI M
OF FORGERY OR MATERI AL FRAUD AND THE PERSON DEMANDI NG HONOR DOES
NOT QUALI FY FOR PROTECTI ON UNDER SUBSECTI ON (1) (A).

Sec. 5110. —(3Hr—Untess—otherwse—speciited—a—credit—ray—be

(1) | F PRESENTATI ON | S HONORED, THE BENEFI Cl ARY WARRANTS:

(A) TO THE | SSUER, ANY OTHER PERSON TO WHOM PRESENTATI ON IS
MADE, AND THE APPLI CANT THAT THERE | S NO FRAUD OR FORGERY OF THE
KI ND DESCRI BED | N SECTI ON 5109( 1) .

(B) TO THE APPLI CANT THAT THE DRAW NG DOES NOT VI OLATE ANY
AGREEMENT BETWEEN THE APPLI CANT AND BENEFI Cl ARY OR ANY OTHER
AGREEMENT | NTENDED BY THEM TO BE AUGVENTED BY THE LETTER OF
CREDI T.

(2) THE WARRANTI ES | N SUBSECTI ON (1) ARE | N ADDI TI ON TO
WARRANTI ES ARI SI NG UNDER ARTI CLES 3, 4, 7, AND 8 BECAUSE OF THE
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PRESENTATI ON OR TRANSFER OF DOCUMENTS COVERED BY ANY OF THOSE
ARTI CLES.

Sec. 5111. —(1r—bntess—otherwse—agreed—thebenet+ectrary by

(1) I'F AN | SSUER WRONGFULLY DI SHONORS OR REPUDI ATES | TS
OBLI GATI ON TO PAY MONEY UNDER A LETTER OF CREDI T BEFORE PRESENTA-
TI ON, THE BENEFI CI ARY, SUCCESSOR, OR NOM NATED PERSON PRESENTI NG
ON I'TS OMWN BEHALF MAY RECOVER FROM THE | SSUER THE AMOUNT THAT IS
THE SUBJECT OF THE DI SHONOR OR REPUDI ATION. | F THE | SSUER S
OBLI GATI ON UNDER THE LETTER OF CREDI T IS NOT FOR THE PAYMENT OF
MONEY, THE CLAI MANT MAY OBTAI N SPECI FI C PERFORVMANCE OR, AT THE
CLAI MANT" S ELECTI ON, RECOVER AN AMOUNT EQUAL TO THE VALUE OF PER-
FORVANCE FROM THE | SSUER. | N EI THER CASE, THE CLAI MANT MAY ALSO
RECOVER | NCI DENTAL BUT NOT CONSEQUENTI AL DAMAGES. THE CLAI MANT
'S NOT OBLI GATED TO TAKE ACTI ON TO AVO D DAMAGES THAT M GHT BE
DUE FROM THE | SSUER UNDER THI S SUBSECTI ON. | F, ALTHOUGH NOT
OBLI GATED TO DO SO, THE CLAI MANT AVO DS DAMAGES, THE CLAI MANT' S
RECOVERY FROM THE | SSUER MUST BE REDUCED BY THE AMOUNT OF DAMAGES
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AVO DED. THE | SSUER HAS THE BURDEN OF PROVI NG THE AMOUNT OF
DAMAGES AVOI DED. | N THE CASE OF REPUDI ATI ON THE CLAI MANT NEED
NOT PRESENT ANY DOCUMENT.

(2) 1F AN | SSUER WRONGFULLY DI SHONORS A DRAFT OR DEMAND
PRESENTED UNDER A LETTER OF CREDI T OR HONORS A DRAFT OR DEMAND | N
BREACH OF | TS OBLI GATI ON TO THE APPLI CANT, THE APPLI CANT NAY
RECOVER DAMAGES RESULTI NG FROM THE BREACH, | NCLUDI NG | NCI DENTAL
BUT NOT CONSEQUENTI AL DAMAGES, LESS ANY AMOUNT SAVED AS A RESULT
OF THE BREACH.

(3) 1 F AN ADVI SER OR NOM NATED PERSON OTHER THAN A CONFI RVER
BREACHES AN OBLI GATI ON UNDER THI'S ARTI CLE OR AN | SSUER BREACHES
AN OBL| GATI ON NOT COVERED | N SUBSECTI ON (1) OR (2), A PERSON TO
WHOM THE OBLI GATI ON | S OWED MAY RECOVER DAMAGES RESULTI NG FROM
THE BREACH, | NCLUDI NG | NCI DENTAL BUT NOT CONSEQUENTI AL DAMAGES,
LESS ANY AMOUNT SAVED AS A RESULT OF THE BREACH. TO THE EXTENT
OF THE CONFI RVATI ON, A CONFI RVER HAS THE LI ABILITY OF AN | SSUER
SPECI FIED I N THI S SUBSECTI ON AND SUBSECTI ONS (1) AND (2).

(4) AN | SSUER, NOM NATED PERSON, OR ADVI SER WHO | S FOUND
LI ABLE UNDER SUBSECTI ON (1), (2), OR (3) SHALL PAY | NTEREST ON
THE AMOUNT OWED FROM THE DATE OF WRONGFUL DI SHONOR OR OTHER
APPROPRI ATE DATE.

(5) REASONABLE ATTORNEY' S FEES AND OTHER EXPENSES OF LI TI GA-
TI ON SHALL BE AWARDED TO THE PREVAI LI NG PARTY | N AN ACTION I N
WH CH A REMEDY |'S SOUGHT UNDER THI' S ARTI CLE.

(6) DAMAGES THAT WOULD OTHERW SE BE PAYABLE BY A PARTY FOR
BREACH OF AN OBLI GATI ON UNDER THI S ARTI CLE MAY BE LI QUI DATED BY
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AGREEMENT OR UNDERTAKI NG BUT ONLY IN AN AMOUNT OR BY A FORMULA
THAT |'S REASONABLE I N LI GHT OF THE HARM ANTI Cl PATED.

Sec. 5112. (A barkto—which—adocurentarydratt—or

(1) EXCEPT AS OTHERW SE PROVI DED I N SECTI ON 5113, UNLESS A
LETTER OF CREDI T PROVI DES THAT IT I S TRANSFERABLE, THE RI GHAT OF A
BENEFI Cl ARY TO DRAW OR OTHERW SE DEMAND PERFORVMANCE UNDER A
LETTER OF CREDI T MAY NOT BE TRANSFERRED.

(2) EVEN IF A LETTER OF CREDI T PROVI DES THAT I T | S TRANSFER-
ABLE, THE | SSUER MAY REFUSE TO RECOGNI ZE OR CARRY QUT A TRANSFER
| F El THER OF THE FOLLOW NG APPLI ES:
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(A) THE TRANSFER WOULD VI OLATE APPLI CABLE LAW
(B) THE TRANSFEROR OR TRANSFEREE HAS FAI LED TO COVPLY W TH
ANY REQUI REMENT STATED IN THE LETTER OF CREDI T OR ANY OTHER
REQUI REMENT RELATI NG TO TRANSFER | MPOCSED BY THE | SSUER WHICH | S
W THI N THE STANDARD PRACTI CE REFERRED TO I N SECTI ON 5108(5) OR IS
OTHERW SE REASONABLE UNDER THE CI RCUMSTANCES.

(1) A SUCCESSOR OF A BENEFI Cl ARY MAY CONSENT TO AMENDMENTS,
SI GN AND PRESENT DOCUMENTS, AND RECEI VE PAYMENT OR OTHER | TEMS OF
VALUE I N THE NAME OF THE BENEFI CI ARY W THOUT DI SCLOSI NG I TS
STATUS AS A SUCCESSCR

(2) A SUCCESSOR OF A BENEFI Cl ARY MAY CONSENT TO AMENDVMVENTS,
SI GN AND PRESENT DOCUMENTS, AND RECEI VE PAYMENT OR OTHER | TEMS OF
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VALUE IN I TS OAN NAME AS THE DI SCLOSED SUCCESSOR OF THE

BENEFI Cl ARY. EXCEPT AS OTHERW SE PROVI DED | N SUBSECTI ON (5), AN
| SSUER SHALL RECOGNI ZE A DI SCLOSED SUCCESSOR OF A BENEFI Cl ARY AS
BENEFI CI ARY | N FULL SUBSTI TUTI ON FOR | TS PREDECESSOR UPON COVPLI -
ANCE W TH THE REQUI REVENTS FOR RECOGNI TI ON BY THE | SSUER OF A
TRANSFER OF DRAW NG Rl GHTS BY OPERATI ON OF LAW UNDER THE STANDARD
PRACTI CE REFERRED TO | N SECTI ON 5108(5) OR, | N THE ABSENCE OF
SUCH A PRACTI CE, COWPLI ANCE W TH OTHER REASONABLE PROCEDURES SUF-
FI Cl ENT TO PROTECT THE | SSUER

(3) AN | SSUER |'S NOT OBLI GED TO DETERM NE WHETHER A PUR-
PORTED SUCCESSCR |'S A SUCCESSOR OF A BENEFI Cl ARY OR WHETHER THE
SI GNATURE OF A PURPORTED SUCCESSCR | S GENUI NE OR AUTHORI ZED.

(4) HONOR OF A PURPORTED SUCCESSOR S APPARENTLY COMPLYI NG
PRESENTATI ON UNDER SUBSECTI ON (1) OR (2) HAS THE CONSEQUENCES
SPECI FI ED | N SECTI ON 5108(9) EVEN | F THE PURPORTED SUCCESSCR | S
NOT THE SUCCESSOR OF A BENEFI Cl ARY. DOCUMENTS S| GNED | N THE NAME
OF THE BENEFI Cl ARY OR OF A DI SCLOSED SUCCESSOR BY A PERSON WHO | S
NEI THER THE BENEFI Cl ARY NOR THE SUCCESSOR OF THE BENEFI Cl ARY ARE
FORGED DOCUMENTS FOR THE PURPOSES OF SECTI ON 51009.

(5) AN | SSUER WHOSE RI GHTS OF REI MBURSEMENT ARE NOT COVERED
BY SUBSECTI ON (4) OR SUBSTANTIALLY SI M LAR LAW AND ANY CONFI RVER
OR NOM NATED PERSON MAY DECLI NE TO RECOGNI ZE A PRESENTATI ON UNDER
SUBSECTI ON (2) .

(6) A BENEFI Cl ARY WHOSE NAME | S CHANGED AFTER THE | SSUANCE
OF A LETTER OF CREDI T HAS THE SAME Rl GHTS AND OBLI GATI ONS AS A
SUCCESSOR OF A BENEFI Cl ARY UNDER THI'S SECTI ON.
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(1) INTH S SECTION, "PROCEEDS OF A LETTER OF CREDI T" MEANS

THE CASH, CHECK, ACCEPTED DRAFT, OR OTHER | TEM OF VALUE PAI D OR

DELI VERED UPON HONCR OR G VI NG OF VALUE BY THE | SSUER OR ANY NOW

| NATED PERSON UNDER THE LETTER OF CREDI T. THE TERM DOES NOT

| NCLUDE A BENEFI Cl ARY' S DRAW NG RI GHTS OR DOCUMENTS PRESENTED BY

THE BENEFI Cl ARY.
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(2) A BENEFI Cl ARY MAY ASSIGN I TS RIGAT TO PART OR ALL OF THE
PROCEEDS OF A LETTER OF CREDI T. THE BENEFI Cl ARY MAY DO SO BEFORE
PRESENTATI ON AS A PRESENT ASSI GNMENT OF | TS RI GHT TO RECEI VE PRO-
CEEDS CONTI NGENT UPON I TS COVPLI ANCE W TH THE TERMS AND CONDI -
TIONS OF THE LETTER OF CREDI T.

(3) AN I SSUER OR NOM NATED PERSON NEED NOT RECOGNI ZE AN
ASSI GNVENT OF PROCEEDS OF A LETTER OF CREDIT UNTIL I T CONSENTS TO
THE ASSI GNIVENT.

(4) AN | SSUER OR NOM NATED PERSON HAS NO OBLI GATION TO d VE
OR WTHHOLD I'TS CONSENT TO AN ASSI GNMENT OF PROCEEDS OF A LETTER
OF CREDI T, BUT CONSENT MAY NOT BE UNREASONABLY W THHELD | F THE
ASSI GNEE POSSESSES AND EXHI BI TS THE LETTER OF CREDI T AND PRESEN-
TATION OF THE LETTER OF CREDIT IS A CONDI TI ON TO HONOR.

(5) RIGHTS OF A TRANSFEREE BENEFI Cl ARY OR NOM NATED PERSON
ARE | NDEPENDENT OF THE BENEFI Cl ARY' S ASS|I GNMENT OF THE PROCEEDS
OF A LETTER OF CREDIT AND ARE SUPERI OR TO THE ASSI GNEE' S RI GHT TO
THE PROCEEDS.

(6) THE RI GHTS RECOGNI ZED BY THI S SECTI ON BETVWEEN AN
ASSI GNEE AND AN | SSUER, TRANSFEREE BENEFI CI ARY, OR NOM NATED
PERSON OR THE | SSUER S OR NOM NATED PERSON S PAYMENT OF PROCEEDS
TO AN ASSI GNEE OR A THI RD PERSON DO NOT AFFECT THE RI GHTS BETWEEN
THE ASSI GNEE AND ANY PERSON OTHER THAN THE | SSUER, TRANSFEREE
BENEFI Cl ARY, OR NOM NATED PERSON.  THE MODE OF CREATI NG AND PER-
FECTI NG A SECURI TY | NTEREST I N OR GRANTI NG AN ASSI GNMENT OF A
BENEFI Cl ARY' S RI GHTS TO PROCEEDS | S GOVERNED BY ARTICLE 9 OR
OTHER LAW  AGAI NST PERSONS OTHER THAN THE | SSUER, TRANSFEREE
BENEFI Cl ARY, OR NOM NATED PERSON, THE RI GHTS AND OBLI GATI ONS
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ARI SI NG UPON THE CREATI ON OF A SECURI TY | NTEREST OR OTHER
ASSI GNMENT OF A BENEFI Cl ARY' S RI GHT TO PROCEEDS AND | TS PERFEC
TI ON ARE GOVERNED BY ARTI CLE 9 OR OTHER LAW

Sec. 5115. —(dP—vWhen—an—t+ssuer—wongtu-y—dishonors—a—draft

© 00 N o 0o A~ W DN P
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22 twretate—+tght—of—act+on—{for—wongtul—dishoener— AN ACTI ON TO
23 ENFORCE A RI GHT OR OBLI GATI ON ARI SI NG UNDER THI S ARTI CLE MUST BE

24 COVMENCED WTHI N 1 YEAR AFTER THE EXPI RATI ON DATE OF THE RELEVANT
25 LETTER OF CREDIT OR 1 YEAR AFTER THE CAUSE OF ACTI ON ACCRUES,
26 WH CHEVER OCCURS LATER. A CAUSE OF ACTI ON ACCRUES VWHEN THE
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1 BREACH OCCURS, REGARDLESS OF THE AGGRI EVED PARTY'S LACK COF
2 KNOALEDGE OF THE BREACH.

3 Sec. 5116. —(3H—TFhertght—todrawunder—a—credit—can—be
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. i " et : . e
derrands—drawn—under—the—credi-t—

(1) THE LIABILITY OF AN | SSUER, NOM NATED PERSQN, OR ADVI SER
FOR ACTION OR OM SSI ON | S GOVERNED BY THE LAW OF THE JURI SDI CTI ON
CHOSEN BY AN AGREEMENT IN THE FORM OF A RECORD SI GNED OR OTHER-
W SE AUTHENTI CATED BY THE AFFECTED PARTIES I N THE MANNER PROVI DED
I N SECTI ON 5104 OR BY A PROVI SION I N THE PERSON S LETTER OF
CREDI T, CONFI RVATI ON, OR OTHER UNDERTAKI NG THE JURI SDI CTI ON
VWHOSE LAW I S CHOSEN NEED NOT BEAR ANY RELATI ON TO THE
TRANSACTI ON.

(2) UNLESS SUBSECTION (1) APPLIES, THE LIABILITY OF AN
| SSUER, NOM NATED PERSON, OR ADVI SER FOR ACTION OR OM SSION | S
GOVERNED BY THE LAW OF THE JURI SDI CTION I N VWHI CH THE PERSON | S
LOCATED. THE PERSON | S CONSI DERED TO BE LOCATED AT THE ADDRESS
| NDI CATED | N THE PERSON S UNDERTAKING. | F MORE THAN 1 ADDRESS | S
| NDI CATED, THE PERSON IS CONSI DERED TO BE LOCATED AT THE ADDRESS
FROM VWHI CH THE PERSON S UNDERTAKI NG WAS | SSUED. FOR THE PURPOSE
OF JURI SDI CTI ON, CHO CE OF LAW AND RECOGNI TI ON OF | NTERBRANCH
LETTERS OF CREDI T, BUT NOT ENFORCEMENT OF A JUDGMENT, ALL
BRANCHES OF A BANK ARE CONSI DERED SEPARATE JURI DI CAL ENTI TI ES AND
A BANK |'S CONSI DERED TO BE LOCATED AT THE PLACE WHERE | TS RELE-
VANT BRANCH |I'S CONSI DERED TO BE LOCATED UNDER THI S SUBSECTI ON.

(3) EXCEPT AS OTHERW SE PROVIDED IN THI' S SUBSECTI ON, THE
LI ABILITY OF AN | SSUER, NOM NATED PERSON, OR ADVI SER | S GOVERNED
BY ANY RULES OF CUSTOM OR PRACTI CE, SUCH AS THE UNI FORM CUSTOMS
AND PRACTI CE FOR DOCUMENTARY CREDI TS, TO WHI CH THE LETTER OF
CREDI T, CONFI RVATI ON, OR OTHER UNDERTAKI NG | S EXPRESSLY MADE
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SUBJECT. |F THI' S ARTI CLE WOULD GOVERN THE LI ABI LI TY OF AN
| SSUER, NOM NATED PERSON, OR ADVI SER UNDER SUBSECTI ON (1) OR (2),
OR THE RELEVANT UNDERTAKI NG | NCORPORATES RULES OF CUSTOM OR PRAC-
TICE, OR THERE | S CONFLI CT BETWEEN THI S ARTI CLE AND THOSE RULES
AS APPLI ED TO THAT UNDERTAKI NG THOSE RULES GOVERN EXCEPT TO THE
EXTENT OF ANY CONFLI CT W TH THE NONVARI ABLE PROVI SI ONS SPECI FI ED
I N SECTI ON 5103(3).

(4) |F THERE | S CONFLI CT BETWEEN THI S ARTI CLE AND ARTI CLE 3,
4, 4A, OR 9, THI S ARTI CLE GOVERNS.

(5) THE FORUM FOR SETTLI NG DI SPUTES ARI SI NG OUT OF AN UNDER-
TAKING W THIN THI S ARTI CLE MAY BE CHOSEN | N THE MANNER AND W TH
THE BI NDI NG EFFECT THAT GOVERNI NG LAW MAY BE CHOSEN | N ACCORDANCE
W TH SUBSECTI ON (1).

Sec. 5117. —(dP—vhere—-an+ssuer—or—an—advisthagoer—eont++rm-

01314' 97 *



tefrer—or—other—person—for—whose—acecount—the+tnsotbvent—bank—has

(1) AN | SSUER THAT HONORS A BENEFI Cl ARY' S PRESENTATION | S
SUBROGATED TO THE RI GHTS OF THE BENEFI Cl ARY TO THE SAME EXTENT AS
| F THE | SSUER WERE A SECONDARY OBLI GOR OF THE UNDERLYI NG OBLI GA-
TION ONED TO THE BENEFI CIl ARY AND OF THE APPLI CANT TO THE SAME
EXTENT AS I F THE | SSUER WERE THE SECONDARY OBLI GOR OF THE UNDER-
LYl NG OBLI GATI ON ONED TO THE APPLI CANT.

(2) AN APPLI CANT THAT REI MBURSES AN | SSUER | S SUBROGATED TO
THE RI GHTS OF THE | SSUER AGAI NST ANY BENEFI Cl ARY, PRESENTER, OR
NOM NATED PERSON TO THE SAME EXTENT AS | F THE APPLI CANT WERE THE
SECONDARY OBLI GOR OF THE OBLI GATI ONS ONED TO THE | SSUER AND HAS
THE RI GHTS OF SUBROGATI ON OF THE | SSUER TO THE RI GHTS OF THE BEN-
EFI Cl ARY STATED I N SUBSECTI ON (1).
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(3) A NOM NATED PERSON WHO PAYS OR A VES VALUE AGAI NST A
DRAFT OR DEMAND PRESENTED UNDER A LETTER OF CREDI T | S SUBROGATED
TO THE RI GHTS OF ALL OF THE FOLLOW NG

(A) THE | SSUER AGAI NST THE APPLI CANT TO THE SAME EXTENT AS
| F THE NOM NATED PERSON WERE A SECONDARY OBLI GOR OF THE OBLI GA-
TION ONED TO THE | SSUER BY THE APPLI CANT.

(B) THE BENEFI Cl ARY TO THE SAME EXTENT AS | F THE NOM NATED
PERSON VWERE A SECONDARY OBLI GOR OF THE UNDERLYI NG OBLI GATI ON ONED
TO THE BENEFI Cl ARY

(C) THE APPLI CANT TO THE SAME EXTENT AS | F THE NOM NATED
PERSON WERE A SECONDARY OBLI GOR OF THE UNDERLYI NG OBLI GATI ON ONED
TO THE APPLI CANT.

(4) NOTW THSTANDI NG ANY AGREEMENT OR TERM TO THE CONTRARY,
THE RI GHTS OF SUBROGATI ON STATED | N SUBSECTI ONS (1) AND (2) DO
NOT ARI SE UNTIL THE | SSUER HONORS THE LETTER OF CREDI T OR OTHER-
W SE PAYS AND THE RI GHTS I N SUBSECTI ON (3) DO NOT ARI SE UNTIL THE
NOM NATED PERSON PAYS OR OTHERW SE G VES VALUE. UNTIL THEN, THE
| SSUER, NOM NATED PERSON, AND THE APPLI CANT DO NOT DERI VE UNDER
THI S SECTI ON PRESENT OR PROSPECTI VE RI GATS FORM NG THE BASI S OF A
CLAI M DEFENSE, OR EXCUSE

Enacting section 1. This anendatory act takes effect
January 1, 1998.
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